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TO 



THE RIGHT HON. JOHN SINGLETON, 

LORD LYNDHURST, 

lord high chancellor op great britain, 

My Lord^ 
The honour of being permitted to dedicate the 
following volume to your Lordship, is as deeply im- 
pressed upon my mind, by the manner in which it 
was granted, as it is enhanced by tlie value which 
it confers upon my work. 

I feel how much I am open to the charge of pre- 
sumption, for putting forth a work on law, without 
being a member of that honourable and learned 
profession of which your Lordship is the distin- 
guished head. I feel that apologies for my bold-^. 
ness, as well as thanks for your Lordship's conde- 
scension, are equally due. But the subject is so 
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intimately connected with that profession which I 
have the honour to follow, and, at the same time, 
has never yet been attempted by either lawyer 
or architect, that I trust I may stand acquitted 
on that head : — particularly when it is known 
that I am patronized in nay undertaking by the 
first law officer of the crown. 



If I have not accomplished all that is requisite to 
make such a work worthy the eye of a lawyer, and 
the patronage of your Lordship, I am at least the 
first who has attempted a digest of the laws of 
building, in the English language. 



■ • : 



• ; 



-;ri ttust, when your Lord^hip'a attention is drawn 
to that defective statute, the present Building Act, 
wbkh has been called from the Bench an ill- 
penned law*, that a new code of laws for the 
government of buildings and builders, resembling 
ia If efespicuity arid . equity those of .the, ancient Ro- 
liaanby and those of our neighbours the French, in 
their Loijc des Bdtimem suivant la Coutume de, Paris, 
may spring up under your Lordship's auspices, 
aiding the unprecedented patronage of architec- 

* See page 246. 
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ture by our present munificent and enlightened 
Sovereign. 

May your Lordship live long and enjoy health to 
perform the arduous duties of the high office to 
which you have been so honourably called. 

I have the honour to be. 

Your Lordship's much obliged 

And very obedient Servant, 

JAMES ELMES. 



London, Oct. 16, 1827. 
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PREFACE. 



Jurisprudence, or the exact discernment of what 
is just and unjust, is a branch of human wisdom 
closely allied to moral philosophy ; and is therefore 
necessary to be studied by every one whose views 
are directed beyond the mechanical pursuits of life. 

Architecture, in its most comprehexisive mean- 
ing, is a study of " many and singularly opposite " 
quaJiities *, and is allowed by all whose opinions 
are worth regarding, to be an art of the highest. im- 
portance to the well-being of society. 

The professor of such an art, therefore, as its 
most ancient legislator observes f, /' should not be 
ignorant of law ;" and as all law is derived from the 
same source, and is founded upon the same immut* 

* Sir William Chambers, Intr. p. 1 . 
f Vitruvius, lib. i. c. 1. 

A 2 
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i^jb^l rfarinciplea of JtrsTicx, or the constant desire 
ol^.-giviEig to every man that which is his due *, the 
foitp^atiojas of the science, as well as the super-r 
sti:^ctiire, should be examined by all who would 
q(>]^reotly estimate the value of the edifice. 

t> - •. ' " ■ • 

When Vitruvius requires of his architect that he 

shall be acquainted with every art, and with all the 

sciences^ he at the same time admits, that if he be 

sufficiently master of those arts which peculiarly 

appertain to his profession, so that he may be en-^ 

abjl^d to judge rightly of the merits of their pro-* 

dUctions, it is enough, 

it is therefore to aid the members of that profes- 
sion, of which 1 am myself an ardent though humble 
follower, in their endeavours to judge rightly of the 
several cases that may come before them, requiring 
legsjt 'knowledge, that I have ventured upon a second 
work connected with Architectural Jurisprudence; 
aad I take this opportunity of thanking my brethren 
far the favour they have shewn to that brief treatise, 
of which they have taken two editions in a compa^ 
ratively short period of time. 

uil >have also, in this work, endeavoured- to 
£ftene a Codfe or Digest of Architectural Jurisphir- 
d^ice; but with what success I am the least com- 

* ** Jtistitia est constans et perpetua voluntas jus snum cuique 
trihuendi.*' — Just. Inst. lib. i. tit. 1. . 



patent df "Aiy^ one tb decide! If^ if at «iir itoltfeiiii^ 
in '^ successful reception frdm the puWie aljd'itajf' 
professional brethren, with my former essay; Halkiii^^ 
comparative labour and inquiry for earnest »Wilttil'^ 
cessful performance, their liberal patronage df fhWf 
work leaves me but little to fear for the success of 
this younger child of the same femily. ' ' '^* ^' 

With such views, following the method ttf*Saf' 
William Chambers, I have endeavoured ib-^llfe* 
into (rfte volume the substance of what lies (^h^^dftfiH' 
in many,' and to select, from masses of '^iJdittfei^ 
cuous materials, an analysed digest of 'Cas^ i^M^ 
nected with the jurisprudence of the multifarious 
art of building, that have been argued land ^efer- 
mined in our various Courts of Law and BHq[tiily;« ^'' 
The' search after these materials has ' |)r()dtMH3d 
other results than precedents fof the ArchitiSct alitfe^ 
they will be founds I trust, equally importariff'tft 
his employers, to the beneficed clergy, to^^hArtfeM*- 
wardens, and to the whole community of hofe^^ 
holders, landlords and tenants of this b^^tleift 
country. . 'tn:» 

When I say the Architect^ I mean of coume Ihe 
surveyor and the builder ; for every architect should 
be an accomplished surveyor and mathematician^ 
and " a learned judge," if not a skilful operator, in 
ttie building art. As the^ minor is alwaysrincluded 
in the major, the convesEse of the syllogism^' 
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MV^^V sb; 6rit^' ahihitect, if he deserve the 
name^ ^inttit'be a good Purveyor; yet it does not 
follow therefore that every good surveyor must of 
WfilifeSBity be a good architect. 

/^ 'AW architect should study the science of Ju- 
l^fddence, . so far as to enable him to judge of 
W6 legality of his proceedings, to prevent his em- 
]fflkiy6ir from being involved in law-suits through 
^iSM means ; and to extricate him the shortest way 
Wfaefi so involved, by a cessation or alteration of 
*lhelQifflfiftnsive operations, if the cause be connected 

Wiit iiife pursuits. 

nU A- ' ^ 

J uA( treatise on a subject connected with the science 
irf'laW, by one who is not a member of that honour- 
able 'profession, requires some apology. I therefore 
kmh it to be clearly understood, that the following 
wi^ is not intended as any inroad into the territo-^ 
Mie^i6f the lawyer or the civilian. It inculcates only 
plain facts and clear duties; : entering not into 
pleadings of any kind, which are the proper and ex- 
oltisiYe^ province of the lawyer, but confineai itself 
entirely to the matter and issue. 

uulntj some respects, judging by the success of my 
^RHi/iv attempt; I ^may venture to hope that it may 
betof some service even to the professors of law, as 
it condenses into one volume the leading laws, con- 
stitutions and adjudged cases, of all the principal 
subjects connected with bftilding, which is a labour 



Sumptuary and regulative Jaw^.for the j f^f^fy^^t 
of buildings are of very ancient date, and must 
l^e^it beea coeval with; .the . foundatian. of . ^ies. 
fPla^tq extols the science^ and ^^^i^st,^tl^}f^^i^ 
9Pgiii,pf .law to architectwxQ, as fpllowing of ,ijpu^ 
;^^^,^t?Lbli«hmentofcomnMmities> . Thelaws^^l^p 
^^Jg^s..reg^illated thQ building of . IiacedewWi,/^^ 
p;-egj(;^^bed),rulpjs to the Spartan arq.lw:t^Qts,,v^MW 
j^fi public l»ws, of Rome, ia their, earliest, fi^p,,,^:? 
those of its magnificent city. Vitruvius. aoid ^\ifr 
tarch both allude to such ; the ancient laws of the 
^Hielve tables l^iBlate. for buildings; and Jiustiiiian, 
s^ii3.ahewn in the following pages,^ provides for. i the 
ei76ction, maintenance and supportation of hpuSQs, 
temples, baths, churches^ and other public i^aod 
p^vate edifices ; a« : do our eaj^liest English hw»9 
epnstitvitions^ canons^ &c. from the time i^xfi Alfred 
ithe Gj?eat.tOithe> present day. -. n\ <i\uh} 

ii iJEiihavedaid gneat stress upon the ^nK;i9 of ; theMlbv 
mans, and not without reason, for Ciceno^ itDcon- 
templating them, and in comparing them with their 
fwhesy declares that they exhibit as great wisdom 
ya, framing their laws, as they did in acciiiQulaiting 
the. ii^finite wealth the state enjoyed in his tioofibe ;ii and 
Swipitius. affirms, wn,,,?. 

I/;.' ji):ii :t [ ■ ! ■ { * *^ duo sunt quibus extulit ingens i>i hJH U 

■unn\y,\ ,Ropfi5| caj)ut, virtus belli, ^tjS^ieiMiftp^9w/\ f »; ^i- 
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that it was their wise government in peace, as well 
as their success in war, that so highly advanced 
their state. 

The extracts from the Code Napoleon are intro- 
duced to shew the great care that our neighbours, 
the French, pay to Architectural Jurisprudence. 
They are founded principally on the civil law of the 
Romans, and on their own long-established laws 
and customs of building, as laid down in the Lois 
des idtimens stdvant la coutume de Paris, par M. D£s- 
GOD£TS ; the same work, with a commentary and 
noteis by M. Goupy ; Lois des Bdtimens, par M, Le 
Page ; Architecture Pratique, par M. Bulet, who 
has given some excellent notes to many of Desgo- 
dbt's articles; and TraitS de Locations, par Leo- 
pold &c. 
•..■-' 

The encouragement of the arts of pea^e, by a 
nation which has rendered itself powerful by the 
equity of its laws and the strength of its arms, is 
the surest road to eminence. That our beloved 
country may, by following such steps, be raised to 
the highest pitch of renown, must be the earnest 
aspiration of all its true sons. 

> London^ 

October 15, 1827. 
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ARCHITECTURAL JURISPRUDENCE. 



** Scire leget, non hoe est verba earum tenere, ted vkn ac polestatem," 

Justinian. 

* III 



^ PART I. 

INTRODUCTION. — SOME ACCOUNT OF THE LAWS BY 
WHICH THE PROFESSION OF ARCHITECTURE IS GO- 
VERNED. OF THE LAWS OF ENGLAND RELATIVE 

THERETO. — ELEMENTS AND ORDER OF PRECEDENCE 
AMONGST THEM. — OF THE ANCIENT ROMAN LAW, AS 
THE FOUNDATION OF THE ENGLISH LAW. — ON THE 
INSTITUTIONS, DIGESTS, CODES AND NOVELS OF JUS- 
TINIAN. ON THE LEOATINE AND PROVINCIAL CON- 
STITUTIONS OF ENGLAND, — THE CANONS OF EDWARD 
VI., ELIZABETH AND JAMES, PARTICULARLY THOSE 

WHICH RELATE TO ARCHITECTURE AND BUILDING. 

THE CODE NAPOLEON AND ITS GREAT REGARD FOR 
ARCHITECTURE. — EXTRACTS THEREFROM OF SOME OF 

THE ARTICLES RELATIVE THERETO. EXTRACTS OF 

SOME OP THE LAWS OF THE INSTITUTIONS, &C. OF 
JUSTINIAN, RELATING TO THE SAID SUBJECT. CON- 
CLUSION. 



TITLE I. 

INTRODUCTION. OF THE LAWS WHICH RELATE TO 

ARCHITECTURE. 

§ I. — A SHORT account of the origin and progress of 
those laws^ which relate to the profession and practice of 
Architecturei and by which decisions in all cases are 
still governed, vnll clear the way for the better under- 
standing of the following pages ; particularly by the 



2 Antiquity o/ Architectural Laws. part i. 

younger practitioners of Architecture and Surveying of 
Buildings^ who from the nature of their studies, have 
not had much c^pprtunity of following the advice ^ o^ 
our great master Vitruvius (a), in becoming adepts in 
the laws of their country. 

Antimiityof § II. — Laws for the regulation and preservation of 
buildings, are of very ancient date. Moses in his code 
of Israelitish laws, legislates for the Jewish builders (6), 
and other parts of the sacred Scriptures tend to the 
same effect. Plato (c) admits that architecture by the 
building of cities, led to the study of politics ^nd legis- 
lation. The number of workmen employed on the pyra- 
mids, which Herodotus (d) says, were an hundred thou- 
sand upon one of tiiem,and Diodorus, (e) and Pliny (y) 
three hundred and sixty thousand, together with the 
perfection to which the architecture of Egypt arrived, 
are proofs that such works could not have been erected 
without similar laws. The laws of the Chinese (g) which 
relate to architecture, prescribe with the greatest accura- 
cy, how die lou or palace of a prince of the first, second, 
or third order of the imperial family shall be built : how 
those of the giandees of the empi]:^, of the mandarines, 
the public edifices of the capital, of provincied towns 
and cities, according to their several ranks or grades, 
are to be constructed ; with enactments and regulations 
as precise as a building act of parliament. These laws, . 



(a) " Responsa jurisconsultorum noverit." — " Jura qaoque nota ha- 
beat."— Vit. lib.i. c.l. 

(6) ** When thou buildest a new house, then thou shalt make a battle- 
ment for thy roof, that thou bring; not blood upon thine house if any man 
faU from thence." — Deut. xxii. 8. 

(c) Plato de Leg. lib. iii. & vi. (d) Herod. Hb. ii. 

(e) Diod. Kb.i. (/) PUn. lib.xxxn. § 17. 

Ig) Eknes's Lectures on Architecture, p. 121. Millin, Diet, des Beaux 
Arts, vol. i. &c. 
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which are of great antiquity, direct the number of 
courts, the dimensions of terraces, the lengths of the 
buildings, and the heights of the roofs for every class 
of the community, from the citizen to the man of let- 
ters> from the man of letters to the mandarine, from 
the mandarine to the prince, and from the prince to the 
emperor. 



TITLE II. 

OF THB liAWS OF ENGLAND WHICH RELATE TO 

ABCHITECTURE. 

§ I. — All the laws of England contain enactments Of the laws of 

_ _ . . A 1 • rm England which 

and regulations concerning Architecture. They are relate to archi- 
divided, says Sir Matthew Hale (a) into two kinds; 
namely, lex scriptUy the written law, which consists of 
such statutes as were made within time of memory, 
that is to say, since the beginning of the reign of 
Ricihard the First; and kx non sertpta^ the unwritten 
law, which includes not only general customs, or the 
common law, properly so called, but those more parti- 
cular laws and customs which are appUcaUe to certain 
courts and certain persons. 

The Romans also had laws for similar purposes very 
early in their history. Vitruvius and PUny (6) mention 
laws relatiye to the thickness of walls ; and the laws of 
the twelve tables provided against the demoUtion of 
buildings. 

§11. — Lord Coke(c) enumerates fifteen kinds of The several 
law in England ; but some are abrc^ted, as the laws i^|,'° ^^' 

(«) Hale's Hist. Com. lasw, c. 1. p. 1 & 4. 

(b) "^^t. lib. ii. c. 8. Plin. lib. xxxv. c 14. de altitudine sdificioram, et 
de craBritodiiie parietum. 

(c) Co. Ist Inst p. 11. 6. 

B 2 
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of the East, West and Middle Marches;, and othmi* 
are rather divisions of the law, than distinct .kinds. lof 
law ; as the Zer mercatoriay or the custom of mercliam^ 
and the leges et ccmmetiuiines parliamenUf- or ih^yhkWA 
and customs of parliament. The others^ which, ir^lat^ 
to our profession and may be termed the l^es^ omstuh 
tudines Architectural the laws and customs of Arch»|;e^ 
ture, are contained in the common, the statute, th^ cwH 
and the ecclesiastical laws of the realm. 
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Eicmeiitsof the § HI. — The ecclesiastieal law of Engbuad^ wbkii 
law. relates to churches, parsonage houses and other eccl^ 

siastical buildings* is compounded^ 8ay« ])r. Burn, i^ 
of four principal ingredients; namely, itbe ,<:it^ If^ 
the canon law, the common law, and the statMt^.l^i^i^uyt:,^ 

S^en'cf among M^'—WTiere these laws inteifer]e jvith .ea^b.-pljllif^ 
Che laws. th^ ^'^ i^^ (J) givcs . place to the canon iw, botjj^^ 

these to the common law, and all three to the statu^^fofp^ 

Orijjinofthe ^ V. — The dvillawh that of the ancient Bopians. 

ciYillaw. . ... 

drawn. by their ablest lawyers from the institutional, pf 
the Grecian states ; even as .they drew the eleipents^pf 
their language, their architecture, and the other ajrts lof 
design, and of many of their customs .and institi^tions* 
It received continual improvements in the Roman state 
during the space of upwaid»~«f a thousand years, and 
did not expire at last even with the empire itself. 

Origra of Uie ^ VI. — The carum law, so called from the Greek icavoiv, 

caiiOD law. 

a rule or order, sprung up out of the ruin^ (of the Ro- 
man empire, and obtained universal currency froxa Xi^ 
power of the Roman Pontiffs. Hence, it is ;by some 

{a) Burn'i Bed. Law, preface;- {h) Ibid. \.?^ 
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TiT.'ni, § I. Common'i^ Statute Law-^ Roman Law. 

writers termed pontifical, fus pontificiumf from the popes 
who were its authors ; sometimes it is called ecclesiasti- 
cal^ jtt^ecc&sicM^icum, ftcxa the Greek or Latin word 
ecelesia,'9LS being formed l^ the ecclesiastical councils of 
modem Rome ; it is also caUed sacred, jus sacrum, from 
its matter, and the subjects on which it treats, and 
diTine, ju$ ctivinum, as derived from works of divine 
origin. 

§ VII. — The common law, the lex non scripta of the Origin of the 

cominoii law 

lawyers, deriveisr its origin from the custom of the coun- 
try from its earKest Records, and is the common munici- 
pal law or rule of justice throughout the whole kingdom. 
The common law, says Lord Coke (a), appeareth in the 
statute of Magna Charta, and other ancient statutes,- in 
the original v^its, in judicial records, and in our books 
of terms and years. The origin of the common law, 
says Sir Matthew Hale (ft), is as undiscoverableas the 
source of the Nile. 

"' §^VIiI.-^The ^atute lah, as its name imports, is that Origin of the 

stfttiite Iftw 

collection of statutes which has been made by the high 
court of parKament, and assented to by the king. Acts 
^ jya^lidment appear in the rolls of parliament, and for 
the ihtist part are in print. 
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TITLE III. 

OF THE LAWS OF ANCIENT ROME. 

"§1. — The laws of ancient Rome, the solid foundation Origin of the 
dti Irhich the predent beautiful superstructure of the law. 
lal^s of England is built, are derived from and established 

{a) Co. pref . to 8. Co. (b) Hale'» Hist Com. Law, c IL & iu. 



6 Civil Law — Ltlx Regia. pa&t i. 

by those of nature {a) ; for there is no natioa or. peopk, 
however barbarous^ but have some laws, and are go- 
verned by some shadow of justice : and when Roiie 
was first builty the Romans had no laws but tiie. willof 
their kings (6), manu regia. (c) • i 

Vrogremof .^ n. — The science of legislation has, in comnum 

with all others, its origin and progress. To study its 
history, it is necessary that the history of all nations 
should be studied at the same time. The laws of Rome 
are divided into four great periods. The&isty wasfund^ 
the kings, which was the foundation of the whole (ci); 
the second, under the decemviri ; the third, under th^ 
ccmsuls; and the fourth, under the emperors. The first 
epoch contained 244 years ; the second and third 48$, 
up to the time of the promulgation of the lex regia by 
Augustus, in the year U. C. 730; and the fourth lasted 
from the time of Augustus, through all the emperors 
until the establishment of the popes ; when the seat of 
the Roman empire was transferred to Constantinople, 
and the canon law triumphed over those of the former 
masters of the world. 

The reff^ laws R ju, — Jn the first period of the civil law, the Roman 

decreed bjr the •* * ^ ' ^ 

the kings in people were governed by the ksnbus regiis. which were 

the assemblies \ ^ ° . . ^ £> . & ' 

of the people, decreed by their kings in the senate, and afterwards 

confirmed in the assemblies of the people. These meet- 
ings of the sovereign and the people, for the purposes 
of legislation, were called comztUe, and were of three 



(«) Cic. de J>gv Ub. t (&) Tae. lib. iii. An. 

(c) " Et quidem initio dvitatibi nostr» fopuluSiSiAe lege cer^^ siqe j^re 
certo primum agere instituit : omniaque manu k re^^Ums gubernantur.*'— > 
F(nnp.I>ig. fib.i. tit. 2. leg. 2. §1. 

{d) *' Legum Regiarum (qui primus fundus jurisprudentis Roraanum 
e8t)» &c Gotho£reda CHosi. ia JiMt. Dig. § i. 
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kinds, namely, tamiiUi curiaiay when the people gave tbeir 
rotes or voioes by chtub (a) courts or wards, of which 
Romulus divided the people and city into thirty, wbieb 
ml3t in the comkkM, a building near the fanem Rama'' 
num : cendtia centuriata, when they did it by hundreds, 
upon which occasion they met in the Camjms Martnu: 
and comtia tributa, when by tribes, of which there w^e 
three, each containing ten wards : and in each the ma- 
jority cairied or rejected the law. 
• \'- '. . . • « 

. ^ IV. -^-^ These laws were named l^es curiata, cenht^ Three sorts of 
riata, or tributa, according to the assembly in whicb r^^^^ 
they were carried. They were digested and reduced 
into order in the tone of IWquin, by Sextus Papirius (b) 
^kkld aactted ftflte^ him,jn&cmk Pepirianum^ the Pa{»riati^ 
mril ht^ ; not that Papiritts added any Iaw9 of his own, 
but becftttse he compiled and reduced those laws into 
<nrder> which he found without order ov method* (0 

' % V. -** Immediately after the expulsion of tile kings, Sccoud epoch 

■'*" law. 

(a) Curiee vocats sunt, propterea quod reipublicae curam per sentdn- 
tias partium earum expediebat." Pomp. Juriscon. lege 2. digestormmtk 
origmejmit, 

, f,b) Thi^ is. the Papirius,who, according toMacrobius, on his return from 
the senate, where he had accompanied his father, being asked by hia mo- 
ther what had been the subject of the debate, which was b«th iifipoHaiit' 
tnd' secK^ npUed, that they bad agreed tipon a Uw, th«t eYvy dunk 
sliPi:^ hwre.f Hfo wifes* The lady caUed a meeting of her countrywomen, 
and went to the senate, demanding, that every woman should be allowed 
two husbands. When the surprise had subsided, and they discorei^ <he 
boy's reason, they heartily commended Um for his se^rtsy. Tb4 body 
of the Roman laws, called after this eminent lawyer jtu Papmanumj is 
not now extant, nor any part of it, except a short extract of eight or ten 
Kae^, i^tSkh dfe preeiiti^ in tiie the 3d book of MtMoknm* Saturnalia, 

cap. iL 

(c) ** Is Uber ut AximuB iq^peHatur jus ekHe P mf M a^ mmt non q«la 
Papirius de suo quicquam ibi adjeek, sed quod leges mne ordine IstM in 
nnum compoAiif'^Pomp. te Just Dip. lib. t tit.^ 2. leg^ & 1 2. 



% TheTwekeyXabkt-r^DecemcirL* :• fasti. 
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lbs Beirfy'ekGted ooaMds made: a decree (a), re*rQB^b- 
Imbing the>laws of Servius Tullius^ which had bmi 
^abobshed by Tarquin the Proud. These were again 
abrogated l^ the tribunes of the people, in hatred to 
the name of kings ; and a code of their own, «calWd 
leges tribunitut(b),aie tribunitian laws, were esta^H 
lished in their stead. 



Origin of the § VI. From this period the people were governed by 
twelye tables. . a vague, uncertain code, till the estahliahment, of the 

'celebrated law6*of the twelve tables, which owe tl|€»r 

/(MQgin to the following circumstances: 

Appointment § Vll.'r- Several factions and dissensions having arisen 

oi the decern- .1 i 1. t_ 1 r 

viri. among' the ipeople^ who become clamorous, for,. m^re. 

ceyrtain and permanent laws, a decree of the senate was 
made at the instance of Titu^ RomiUm, about three 
hundred years after the building of the city^ which 
ordained that ten men, decemviri, should be sent into 
Greecey by public authority, in search of wholesome 
laws and institutions for the better government of the 
republic (c)> and to learn the manners and customs of 
the polished people of that country. 

f 

Three jurists § VIII. — To accomplish this purpose^ the decemviri, 
' of whom Appim Claudim was the chief (c2), selected Spu-- 
rim: PoMthumua Albus; Aulus ManUus VtUso, and <$er- 
t9fti5 Suipitius Camerinus, three able jurisconsults of their 
body* who were sent as deputies to Athens^ to translate 
the laws of Solon and Draco. 



(a) Dion. HaL lib. v. The consolar state was estaUtshed in year U. C. 
2i5* and the laws of the twelve tables were not perfected tiU the year 304. 

(b) '' Eiactis deinde Regibus le^^e Trihunitia, omnes I^ges hs ezo- 
Ifveront."— Just. Dig. lib.L tit. 2. leg. 2. §3. 

(f) Tit. liir. Jib^ni. cap.31 &33. . {d) Diop. Hal, jUb.x. icap.9. 
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'-»*iX;--*Owthe':retum.of tliiB eminent tninnwiiute PuWIcttioiiof 
'Ottt'olFr Greece, they joined thm seven bretluren, and, oftlMlaw. 
<by a decree of the senate (a)> as the decemviri, digested 
' toA ^r^nnlgated that celebrated code of civil law, which 
i^tii&r .the title^ of the Laws of the Twelve Tables, has 

beto the adnnration of the greatest jurists. .. 

§ X. — This code, engraved on twelve tables of brass, 
idr (eis^ltome s«y) of ivory, was proposed to the >people 
flt)m> the rostra 'm an assembly of the comi^ centuriata, . . . , ^ ^ 

in^theyeai* of'Rome 302(6), ' according- to a decree of 
the senate. This decree was afterwards confirmed by. a 
plebiscitum or ordinance of the people, obtained through 
<'th6^D(iesais'<}f< Titus Licinius their tribune.: Being then -j. -.') ,r 
-renorded, -they were named the laws of the twelve ta- :... 

^-bteey and became the groundwork or materia prima j as 
it Were^ of the Roman civil law. 

I 

: § XL — The decemviri, after this popular act, were Appointment 
^rppomted chief, magistrates to see to the due execution viri as chief 
•of these laws.(c) Hermodorus, the Ephesian, who ad- 

'• vised the measure, was appointed chief judge and inter- 
preter, and was honoured with a statue to his memory, 
by the decemvirs, for his public services. Livius, the 
historitm, calls the laws of the twelve tables the foun- 
tdn* of ' all pubhc and private rights (rf); and Cicero 
pbondtmces them as -to be preferred infinitely to all the 

' wiiitingff and books of tiie philosophers, as well in re- 
spect to the weight of their authority, as the extent of 
the utility deducible from them.(e) ^^j 

^a) Tit Lir. lib. iii. cap. 32. 
'' Xh) Lir.lib.ii!. cap. 34. (c) IWd. 

(^ '' Qui nunc quoque in hoc immenso aliamm super alias acerretamm 
fegum cnmulo, /im« omn£r publici privatique juris** — Tit. Lir. lib. iii. 

' (ir) '^ fVemant omnes licet, dicam quod sentio. Bib^otiiecas meheFcul^ 



Centento of the - ^ § XiL ^-^ Tfae^ ^nbttteed ' witiiiti thetAsdves a fbtee" 

fiikblaw^ namely^ the mcrei, jm sacrmn: tiiefpnrBtey 
jm: privatum ; and the publicv jw pubUcur/^ 



• \ 



Interpretation ' «§ XIII. -^ The breyity, and at the same tisme (|he ie- 
^™' vmty of the law of the twelve tables^ made wtt^ 'for 

the interpretation of the learned and the prsstors' edicts,. 
edktu piYBtomm. The former emplc^red themselvm in 
explaining their spirit and intention, and latter is soften- 
vb'>jM» ><<;! '^ iafg' their rigour, and Bupplyu^ what nught har^ h^ea 
aniitjted|a&> fresh occasacmB and 8ubjeot» for legislatfofr 
arcMie. 
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Rome. 



First establish- '§ XIVv^^This multiplieatiott of the laws giivse rise 
^o'^/s\"n"'' to the profession of jurisconsults or oiviUans in Ronie, 
who gUTe their opinion upon the lawsy aa tb«y were 
required, (a) Augustus gave them authority m' the 
courts; and they published various works elucidatory 
of the subject. 

AlAougb these new laws were held deservedly in the 
highest esteem, yet their brevity rendered them obsc«ire, 
tbeur ftwness inefficient for all mattem in eentrov^Fsy, 
and their extraordinary severity oaUed aloud for miti- 
gation* As an instance of their extmordittary severity. 
Hook (by quotes the foUowioig : '' If a debtor is in- 
solvent to several creditors, let his body be out in pieoes 
on the third market day. It may be cut intomoteor 
fewer pieces with impunity ; or if his creditor consent} ta 
it, let him be sold to foreigners beyond the Tiber.^* (c) - • 

omninm philosophorum unus mihi videtur xii tabulamm libellus, si quis 
legnm fontes et capita yiderit, et auctoritatis pondere, etutflitatis ubertate 
superare.*' •— Cic de Orat. lib. i. o. 195. 

(a) Just. Inst. lib. i. tit. 2. § 8. 

(5) Hook's Rom. Hist. vol. i. p. 316. 

(c) ** Ast, si plures enmt rei, tertiis nundinis' partis secanto; si plus 
minusve secuerint, «e fraude esto ; si Tolent uls Tiberim pjoregre Yenim- 
danto.''— Grav. Op. p. 284. 



Tix.iii. §15. MommkLowsk iW 
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Of late y«am, this interpretation- of tbe law of the 

twelve tables has been understood differently, and none 

to the honour of the ancient lawgivers^ by a supposition 

that the word seecmto implied only a division, and partis 

the paorts of tbe debtor's estate, and not cf his proper . ,i, « 

corporeal body. But the literal meaning has been the 

more generally roeeiyed interpretation, till the abore 

mgemous theory of Bynkershoeck (a) and Dr* Taylor* (6) 

. . § XV.-*— Besides the laws (rf'> the twelve tabks, other other Roman 

laws or orders w^e occasionally promulgated by the ^^'' 

people in the condHa tributay which were mostly ocm»- 

firmed by the Senate, and were caUed. from their ori- 

gin,, fklnsctta (c), having the assembly of the people for 

tlMir. authors. There were also decrees of tbe Senate, 

called senatus cansuka (d), but neither had the fiiU power 

of laws (kges), which required the full concurrence of 

the citizens, the people^ the knights, and the senators. 

For the establishing of a law among the Ramans, it 
was necessary that it should be discussed at one of the 
assemblies of the people, which was to be held on a day 
that was neither a festival nor a market day. At these 
meetings the authors of tbe proposed law demanded 
their suffrages, legem feme aut rogare. Those who 
were high in authority addressed the people, either for 
or against it, legem suadere vel eUssuadere. It was suffir 
dent to prevent it from becoming a law if a tribune 
proclaimed, Veia, I forbid it ; or an augur, OtmuTidoy I 
denounce it, for it was then deemed inauspicious. Laws 
which were passed in spite of these forbiddings and 
denouncings, were termed inauspicious laws, or law0 
carried against the auspices, leges contra auspkia lattBy 

(a) Bynk. Works, vol. i. obs. L 

{b) Dr. Tayior's Com. ]>4 isope debitore Hueeirndt^, 

(c) Just. Di^. lib.i. tit. 2. leg. 2. §8. j (<0 lb. § 9.. 



£t Hadrian's D^fM-- Codes:' xi part r. 

wd possessed authority only as' long as ^their authevA 
Had power to. enforce them. 

Titles of the i:6§ XVI. — The laws of the Romans to<A: the name of 

Roman laws. 

their authors, and none but a magistrate could propose'^ 
law. At first the people voted viva voce, each in his 
u .TV n;^ ; ' r eentuiy^ tribe; or ward; but afterwards, by the fox Pa- 
j»Ma, which was made in the year U.C. 162v<9t'wc^ 
oodained that each citizen should have given him two 
small tabletfi^ on which he could give his vote by balfot, 
without making known which way he voted. When he 
.it -.') piwsed the bridge which led to the Comitium> he re- 
ceived two of these tablets, on one of which Was in- 
scribed y. R. tUi rogas, as you desire ; and on iheother^ 
A.antiquOf I reject (a); and he placed in the boxtkafl 
tablet which he pleased. The tablet which bore the 
suffrage was called punctum, and is alluded to by Ho- 
race, in speaking of (me who obtained all thevotes — 
*l^ omne tulit punctum,'^ 
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Hadrian orders '/§ XVII. — These laws became in time very nvmerous', 

a diffest of the . . 

ci^laws to be and in many instances contradictory of each other, lb 

remedy these defects^ Hadrian commanded, in the 
year of our Lord 132, and the 15th of his reign, Sal- 
yftJE-^JuManus,' an eminent jurisconsalt/ to digest ^the 
whole into one code, under proper heads, and empowered 
t^ prsBtors to add, diminish or alter, as 'cxigenckis 

might ' require. This he termed- the perpetual edid; (^ 

>.- ..■■ . . f 

The imperial § XVIII. —In process of time, the imperial oonstitn>- 

mandates col- i» /» i 

lected into tions or edicts of the emperors became of the same 

force as laws. They therefore began to collect together 



(a) Cicero's Epistles to Atticus, lib. i. Ep. 1 1. 
(A) AyUPand. pref. p. zvii. 
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tbcMieriimfMiial mandates or oonBtitutions* and formed 
them into one body or code. The three prinoipai col- 
lections of these laws were, the Gregoriarif the Her- 
WogiHWi, and the Theodaaian, so named &>m their ' • '*- \ 

an'I ^IX«'-rThe Gf^gorian code was a compilatiaii. of Tbe Oregorian 
t)i^iii|p$rial laws from those of Hadrian^ or». as aoil^ 
PAy^Ol^ Augustus, down to Diocletian, by the juraaeoik? 
suJh ^fS^regoritts, by his own private authority alooe^ir /n? 
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'>^§.oXX«rTrrThe Hermogenian.^codQ. contiBoned the tceoer The Hermo- 
sti^utioM-ofi the Emperors Chuidius,.'.Aui«littSy ProbiMt> ^^^'^^*^^^' 
CeTOs^. Carinas, and that vast body of constitutioiui 
9M4ei by Diocletiaor and M aximian, compile t^ Hef* 
OMgenes; idbo lived in. the age of the Constantima .mi;) 

I XXL «— The Tkeodosian code qontained the rer TheTheodo* 
scripts, edicts and constitutions of the Christian^ Em* 
perors, from Constantine to Theodosius the Younger, 
who o«lered it to be compiled, after the manner of the 
fcpregoing code, by dght able jurisconsults, chosen for - 
that purpose, A.D. 438. 

t !.§ iXXIL-^ At this time, therefore, the civil, law,4M3nr of what the 

civil 1&17 then 

listed vofi the Oregorian, the Hermogenian, an4> th<e consisted. 
Xbf^CH^N^an codes, and embiiafied all the statutes: froQi 
0a<kiaa to. Theodosius ; the Younger. The) f^rmeiv 
however, were considered merely as private, and wanted 
due public authority of the latter. 
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Jmtmttn Code. 



VABT • I. 



TITLE IV. 



The pandects 
of Justinian. 



ON THE JUSTINIAN CODE. 

§ I. — The discrepancy, confusion and superfluity 
of diese several codes led to many inconveniencies^ to 
obviate which the Emperor Justinian, in the first year 
of his reign, A.D« 627, undertook the laboviouB task of 
revision and correction^ and accompUsbed it in thai 
splendid monument of his fame, called the Codb or 
Pandects of Justinian; in which is comprised all 
the body of the Enghsh civil law now in use. (a) 



Mode of com- 
piling it. 



§ 11. ' — To a.ccomplish this object^ he caused all tile 
best jurisconsults of the empire to assemble at Constan- 
tinople, where they were occupifed in their great under- 
taking for the space of seven years, under the direction 
of Tribonianus, and other persons learned in the civil 
law, who promulgated the most ample and complete 
compilation of jurisprudence that the world has ever 
seen. 



Publication § HI. — In the third year of his reign, A.D. 529, 

of^Justmiw Jugtinian published his first code, compiled and di- 
gested from the three preceding codes of Gregorian, 
Hermogenes and Theodosius ; from the novels (novel- 
Isb} of succeeding Emperors, and from some detached 
canons or constitutions of Justinian himself. 



Oftheinsti- ^ IV. — In the year 633, the seventh of his reigmi, 

tntesorinstitu- ^ . ° 

tions of Jnsti- on the 21st November, he published his Institutions, 

or elements and principles of civil law, in four books. 



(a) Bum's Eccl. Law, preface. 



TIT. III. §6. JtistimoH Ctfde and Pandects. Ifti 

containing 99 titles, and dirided into 816 sectionB^ for 
the use of students, after the example of other juriscon- 
sults, such as Gains, Ulpianus and Florentinus. In 
this worit he was aided by Trifoonianus, who was 
appointed to the office of Magister Offuwrum^ Hieo- 
philuB of Oonstantinople, and Dorotfaeus, Bishop of 
BerytuB. <«) 
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§ v. — In the month of December in the same year^ Of thePandecta 
he gave to the world his great and important work, the ^^ **^*' 
Pandects^ or Digest, a methodized abridgment, from 
the responsa prudentum of the ancient Roman lawyers, 
an unconnected series of some hundred volumes of the 
writing of their most celebrated jurisconsults. It was 
caHed the Digest, from the Latin Teib Digera, which, 
according to Cicero (&), signifies to put m order by di'- 
viding. It contained all the acts of the ancient juris* 
consults, collected from the aforesaid questions and 
responses, digested and arranged under certain heads^ 
according to the rules observed in Hadrian's perpetual 
edict; and Pandects, from the Greek Ilai;, all, and the 
verbal noun Slicroc or Siicrai, derived from the verb 
SBKOfiai, to contain or to take, because it contains, takes 
in, or comprehends; all the ancient laws of the empire. 
This luminous work is said to comprehend the quintes- 
sence of 1461 books on civil jurisprudence. 

The Digest was originally divided into three parts^ 
with commentaries, called Digestttm vetus, It^ortiatum, 
and Digestum novum. 

% VI. — The origin and etymology of the first and Etymology 
third names are not difficult to explain; but the se- jusSSito '^^^ 



laws. 



(a) Just. Inst. Proem. § iii. 
(6) Cic. lib. 1. De Orat. 
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Code and Noveb of Justinian. pabt i. 



G0ii4* Jk^miiaimn, is leas clear. Ae$ut/'mm thinks that 
it arises from the circumstance that it contained power- 
ful or strong laws^ scCch as those upon dowries^ guardian- 
ship, ¥alls, &c., fortes leges continet, ptUa de dotibus, 
istietes, ac te^amentes; unde Grad ^ipruoa eg^fiellani 
onera moksta, et avat^opriZw, onus grave in humeros toUo. 
Momacius says that this part of the Pandects^ contain^ 
ing the 34th^ 35th, 36th, 37th, and 38th books, were 
recovered by a Counsellor of Parliament, of the name 
of Fortia. 



The code Jus- 
tinian. 



§ VII. — In the following year, 634 of Rome, Justi- 
nian, had many controversies with the jurisconsults 
who aided him in the compilation, and arrangement of 
his digest, concerning certain laws still left undecided 
by the imperial authority* He therefore prepared a 
new code, augmented by above fifty decisions, which is 
now known by the name of the Justinian Code, Codex 
JusthUanm. It contains the constitutions or laws of 
fifty-four Emperors, from Hadrian to Justinian. 



Tlw novels of 
Justinian. 



§ VIII. — To supply such unforeseen cases that were 
not provided for in the Digest or Pandects, and the 
Code, the Emperor occasionally enacted various new 
constitutions, \f hich he named the Novels — novella in 
Latin, and in Greek, in which language they were 
written, N€apx<^* ^^^ difference between the code and 
the novels is principally that the code comprehends 
the constitutions of many Emperors ; the novels are a 
supplement to the code, and are the sole work of Justi- 
nian. The edicts of the code are almost all in Latin, 
and those of the' novels in Greek ; and in the code, the 
constitutions ai*e distributed under certain classes and 
titles, and many are arranged under one title ; but in 
the novels each constitution has its title, ^nd follows 
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more the chronological order than a systematic arrange- 
ment. 



§ IX. — From the time of Justinian downwards. Disco?eryor 
many additions were made to the civil constitutions, copyo(Se 
and most of the modem nations in Europe founded J^uTSCuUib 
their codes of laws upon them. In 1 136 the Emperor ^^ «>"^PMir 
Lothario II. found at Melphi^ which he besieged and 
took, a splendid manuscript of the Pandects, which 
had been carefully preserved in the archives of that 
city. The Emperor gave this fine copy to the Pisans, 
which for a long time bore the appellation of Pandecta 
Pisana, and afterwards Pandecta Florentine, when the 
Florentines conquered Pisa in 1406. 

§ X. — After this, the Roman civil law spread it- England^ 
self over aU Europe, as its principles were taught in all nally bytUn 
the universities. The greater part of the island of 
Great Britain was governed wholly by the Roman civil 
law, for about 360 years, that is, from the time of 
Claudius to Honorius. During this time, some of the 
most eminent Roman civilians, as Papinianus, Paulus 
and Ulpianus, whose opinions and decisions are collected 
in the body of the civil law, sat in the seat of judgment 
in this nation, (a) But after the declension of the Ro- 
man empire, the Saxon, Danish, and Norman customa 
prevailed. (6) 



(a) Duck, de Usu Auctoritate Juris Civilis, lib. li. c. 8. pars secanda, § 7. 

(5) For a farther and very interesting account of the rise and progress 
of the Roman ciril law, the reader is referred to Dr. Ayliffe's preliminary 
difoourte to his New Pandect of the Roman CivU 'Law, fo. Loodon^ 
1734. 



f^ 



The Roman Law in Enghwd* 



PART I. 



Introduction 
of the Roman 
law into Eng- 
land. 



No statutes 
earUer than 
HeiurylU. 



TITLE V. 

INTRODUCTION OF THE ROMAN LAW INTO 

ENGLAND. 

§ I. — The northern nations of Europe did not re- 
ceive the Roman law in such purity or abundance as 
the southern ; but many of these laws being founded 
on the natural law of right, they agreed on many points ; 
and as the Roman power prevailed in England so long^ 
and as their laws were expounded and executed by 
such eminent jurisconsults, it is not surprising to find 
so many of their doctrines obtaining places in our earlier 
laws. They are the foundation of all our present laws, 
and therefore should be well examined by all who would 
thoroughly understand them. 

§ II. — Of our Statute or written law we have no 
original or authentic transcripts or acts of parliament, 
earlier than the reign of Henry III. Many of them, as 
will be pointed out in the second part of the work, re- 
late to the different branches of architecture and sur- 
veying. 



land. 



The constitu- § HI. — Besides the canon law, which is of foreign and 
ch^h of Eug- papal origin, the ecclesiastical law of England has also 

its kgatine and provincial constitutions ; its monarchical 
injunctions, some of which, having parliamentary autho- 
rity, possess the power of statutes ; and articles, or 
canons, agreed to by various prelates in convocatiou* 
which have the force of precedents. They all refer 
pointedly to the crime of dilapidation of ecclesiastical 
edifices, and legislate more or less upon architectural 
subjects, such as repairs, destruction, waste Sec. 



(a) Bum's EccL Law, pref. 
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^ IV. — The lemtine constitutions were made and ThclcgaUne 
published in England in the times of Otho, who was ofEngUuuL 
kgate from Gregory IX., and Othobonus (afterwards 
Pope Adrian V.) the legate from Clement IV. A.D. 
1268. These constitutions were published in Latin, 
utfder the title of " Otho et Othobonus Papae Lega- 
tes in Angha. Eorum Constitutiones Legatinae. Cum . \\,-'!^^, 
in</ietpretatione Domini Johannis Athon." (a) The com-* "' ' 

m^ijtacy, annotation or glossis, of John Atho, is cited a» 
of equal authority with the text, by all ecclesiastical law 
writers, from his time to the present. These kgatme 
eonstUutions extended their authority equally to both 
proTtnces, having been made and acknowledged in 
national synods, or councils held here by the ]:e8pectiy6 
legatesy.who have given their names to them, in the 
reign of Henry III. about the years 1230 and 1268. 




"^ V. — The provincial constitutions (6) of England, The 
which also legislate upon ecclesiastical architecture, of EDg^rndT 



(a) 'CoikciliinD Pan-Anglicum Loudini habitam in ecclesia cathedrali 
Diyi, PduU, crastino ociavarum S. Martini, A. D. 1236 (secundum Mat- 
theum Pariensem 1237), id est, 20 (alias 21} Henrici 111. Presidente Dora. 
Othone S. Nicolai in carcere Thtlliano, Diacono Cardinal!, legato Dom. 
PapsB Gregorii IX. Assidentibus sibi Archiepiscopis S. Edmundo Cantua- 
Ttfui) et Wdliero Eboracensis, necnon aliis ^tig-liw Episcopis,*' &c. " Do* 
mini Johannis de Athon in Constitutiones legitimas Anglise glossemata." 

(&) The copy of the provincial constitution consulted for this work is 
k >ery rare one in the library of the British Museum, entitled in their 
catalogue, ^' Guliblmus Lyndewode in Constitutiones Provinciales, fol. 
{fit* Chth, sine loco aut anno aut typography nomine^ It has, however, 
near the end of the volume, " Venales apud London, i^ud bibliopolns in 
c^metMrio sancti Pauli : In signo sanctissimae trinitatis et sancte Anne ma- 
trig Mane." And at the end, '' Impressum : una cum annotationibus de- 
hitis : cumque summariis suis locis prepositis. Impensisveroet sumptibus 
honesti mercatoris London. Wilhelmi Bretton, anno salutis nostre miUe- 
simo qninquentesimo quinto. xxiii Martii." 

The full title of this work ^s Provinciales (seu Constitutiones Anglke) 
continens Constitutiones Provinciales quatuordecim Archiepiscoporum 
Cantuarensium, viz. h. Stephana Langtone ad Henricum Chichleium, 

c2 
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were made in various convocations^ held in the times 
of fourteen archbishops of Canterbury^ from Stephen 
liangton to Henry Chicheley inclusive. They contain 
the constitutions of those two Archbishops, and of 
twelve of those who intervened, (a) 

Names, &c. of § VI. — The names of the Archbishops who wrote the 

the provSciS provincial constitutions are, 

constitutions. j^ STEPHEN Langton (b), who was bom in Kent (c>, 

and educated in Paris, where he became one of the 
greatest scholars in Europe. He was afterwards conse- 
crated cardinal of St. Chrysogone, and then, by the 
power of the Pope, intnided into the archi-episcopal 
see of Canterbury, in defiance of all opposition from 
King John. Besides being the first author of these ec- 
clesiastical constitutions, he is acknowledged to have 
been the first that divided the Bible into chapters, (rf) 
The number of his constitutions is 52. He died in 1822, 
2. Richard Wethershed (e), an eloquent and 
learned prelate, and a bold vindicator of the rights of 
the church. He died in 1231, and added five articles 
to these constitutions. 



cum Bummariis atque eruditis annotationibus summft accuratione denuore- 
▼isum atque impressum, auctore GulielmoLyndewode, J.U.D. OflSdali* 
Curiie Cantuarise, dein Privati Sigilli Custode, demtim Episcopo Mene^ 
vetui. This edition was printed at Oxford, 1679, and imprinted Oxonije, 

CI3 DCLXXIX. 

(a) Dr. Burn erroneously states <' the several archbishops interine- 
diate," which implies all who intervened between Langton and Chicheley, 
whereas several archbishops came between them, who wrote none of the 
constitutions, and their names are therefore not mentioned by Lyndewode. 

(h) Stephani Langton archiprffisulis egregid docti (qui Sacram Bibliam 
primus omnium dicitur in capitule distinxissc) factsB in Synodo celebrato 
in Csenobio Osnienst prop^ Oxoniam, sunt numero 52. Lyndewodcy Intr. 

(c) Fuller's Worthies, p. 97. 

{d) Matt. Parker in his Life of Archbishop Langton. 

(e) Richardi Wethershed. Viri inculpati, IHchardi magni vulgb nuncn- 
pati, sunt 5. Lyndewode, 
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3. Edmund of Abingdon (a) was bom at Abrng* 
don in Berkshire, and bred at Oxford. St. Edmund'^ 
Hall, in that university^ was either founded by him^ or 
in honour of him. He became canon of Salisbury, and 
on the death of Archbishop Wethershed^ advanced to 
the dignity of archbishop of Canterbury, by the gene- 
ral consent of pope> the king, and the monks, three 
cordSf " which," Fuller says, ** are seldom twisted in 
the same cable." (6) He died in 1240, adding twenty- 
two canons to the archi-episcopal constitutions. 

4. BoNiPACE (c), son of Peter, Duke of Savoy, and 
uncle to Queen Eleanor, at whose request he was chpsen 
to this high office. He was a prelate of high birth, of 
comely personage, of little learning, but of great oppre^ 
sion, and more fit for the army than the church. He 
finished the archi-episcopal palace at Canterbury, where 
he lived in great pomp. He discharged the see of s^ 
load of debts accumulated by his three predecessors, 
and boasted, that though they built the palace, he paid 
the expense, (d) He died in Savoy in 1270, having 
added twenty-one canons to the constitutions. 

6. John Peccham (e), or Peckham, was bom 
of obscure parents in Sussex, bred says Fuller (^*), 
a boy in Lewes, when ^.youth at Oxford, when a yovng 
man in Paris ; when a man he lived in Lyons, where 
he became canon; when a grave-man in Rome, there 

(a) Sancti Edmundi de Abendonia in Comitatu Berceria, yiri tarn pie- 
tate, qalmi doctrin&, celeberrima, sunt 22. Lyndewodcy Intr< 

(h) In Ms Worthies of England, Berkshire, p. 89. 

(c) BatufacU, Petri Sabaudin Comitis filii, Regins avuncoli, vix aliis 
spectabilis, sunt 21. Lyndewode, Int. 

{d) Dart's Archbishops of Canterbury, p. 130. 

(e) Jokunmt Peccham, obscuris parentibus in SussexU nati, qui quan- 
quam gestu et in cessu, sspe etiam in sermone gloriosus videretur et 
elatus, aoimo tamen perqaam comi fuit ; apud Readings 12. Ejusdem 
ajHid Lmmieth, 36. Lyndewode, Intr. 

(/) Worthies of Sussex, p. 101. 
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made auditor of causes in that court ; when an old 
man in Canterbury y preferred against his' will (Except 
out of cunning he would seem courted into what he 
coveted) by the pope^s plenary power, to be archbishop 
thereof. This prelate was the first who introdho^ 
laws against dilapidation^ was reckoned a worthy nldtA, 
neither fearing the laity, nor flattering the clergy, a 
great punisher of pluralists and enjoiner of residence. 
He died at Mortlake in 1294, and added twelf^ 
canons to the constitutions at Reading, and thift^-^six 
at Lambeth. 

6. Robert Winchelsey (a), was also bom in 
Sussex, at Winchelsea (6), bred in Kent, admitted fh 
Merton-college Oxford, went thence to Paris, where he 
took the degree of master of arts, and became rectdf^i 
that university. Returning to Oxford, he there' 'pife- 
ceeded to the degree of Doctor of Divinity, and bedatnie 
chancellor of the univei'sity; successively canon of St. 
Paul's, archdeacon of Essex, and archbishop of Cahlfer- 
bury. He was a munificent and worthy prelate, a great 
encourager of learning, a severe punisher of vice. " Pro- 
digious in his hospitality," says Gibson, *' feeding no 
fewer than four thousand even on Sundays and Frtdiys, 
when com was cheap, and five thousand when it wb[s 
dear." He died in 1313, having added nine canon^ tb 
the constitutions, and was the second who introdiic)^ 
the subjects of dilapidation and waste therein. 

7. Walter Reynold (c), or Reynolds, the son b^ a 
baker at Windsor, chaplain to king Edward the Firsts 



(a) Boberti Winchelsey, viri eruditionis usqueqnaqae eximiAy Academis 
Oxwnetuis Cancellarii, de Religione juxta ac de RepnUica promerentes, 9. 
lAfmdewode, Intr. 

(i) Bishc^ Godwin's Catalogue of the Archbishops of Canterboiy. .; 

(c) Wdiieri Reynold, Aogliie thesaurarii, moi cancellarii, hoBdinis eni- 
ditione exili pnediti, sed ob rerum gcrendarum sdentiain landandi 16L 
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.and tutor to the Prince, afterwards king Edward the 
Seconds He was successively canon of St. Paul's, bishop 
cf Winchester, archbishop of Canterbury, lord chan- 
cellor, and lord high treasurer of England ! He died 
'in 1327, adding sixteen canons to the book of constitu- 
tions {a\ and was the third legislator upon architec- 
tural jurisprudence. 

.8. Simon Mepham (6), was born at Mepham in 
Kent, (c) He was doctor in divinity, prebendary of 
and successively canon of Chichester and St. Paul's, and 
LlandafF, archbishop of Canterbury. Fuller (d) says, " he 
is only famous for two things, his expensive suit with the 
monks of Canterbury, wherein at last he got the better, 
{hough it cost seven hundred pounds in the court of 
Rome: secondly his magnificent visitation in person 
of the dioceses south of the Thames, till he was resisted 
by Grandison Bishop of Exeter." " This afiront," he 
says, '' did half break MephanCs heart ; and the pope 
siding with the bishop against him, brake the other 
half thereof, hastening his death, which happened anno 
Dominiy 1333." He added eight canons. 

9. John Stratford (e) was bom at Stratford- 
upon-Avon in Warwickshire, and educated at Oxford {f) 
He was successively canon of York, archdeacon of Lin- 
coln, privy councillor and secretary to king Edward II., 
bishop of Winchester, and lord high chancellor, and 
finally archbishop of Canterbury. " He built and en- 
dowed" says Fuller (g), a beautiful college in the town 

(a) Dart's History of the Archbishops of Canterbury. 

{h) Simonu Mepham^ hominis egregi^ docti, sunt 8. LyndewodCy Intr. 

(c) Lambard's Perambulation of Kent. 

(d) FnUer's Worthies of Kent, 171. 

(tf) Jokamtis Stratford, Curss ArcuataB Decani, Edwardill. secretarii, 
Episcopi WhttofUetuis, et summi Angliae qusestoris, viri docti ac pii, miti 
dementique tngenio prasditi, 20. Ejusdem extravagantes, 14. Lyndewode^ 

(/) Goodwin's Life of Archbp. Stratford. 

[g) FuHer's Worthies, Warwickshire, p. 121. 
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of his DfttiTity, and having Bat archbishop fifteen y^nWf 
died aftno Domini, 1348, leaving a perfumed aMmofy 
behind hixn, for his bounty to his servants, chanty to 
the poor^ meekness and moderation to all persons. 
This prelate added thirty-four canons, and was tfie 
fourth and last of this series of arcnoishops who wrolB 
against dilapidation. 

10. — Simon Islepe (a), Islip, Ystlepe, or Ystolepe, 
for he is thus variously named by different writers, so 
called from bis birth*place in Oxfordshire. He is sud 
to have been educated at Merton College, Oxford, where 
he commenced doctor of laws. He was successively 
advanced to the dignities of archdeacon of Stowe, coMwrn 
of St. PauFs, secretary to the king, and keeper of the 
privy seal, and in 1349 elected to the archbishoprick of 
Canterbury. He was consecrated in St. Paul's the 
year following, and shortly after enthroned in his c$tthe* 
dral at Canterbury, in a very private manner, being 
much averse from show and expense. But the miserable 
state of his see, which had been much impoverished, 
and his palace much dilapidated, so that it was ndt 
habitable even for a person of his frugal habits and dis- 
position of mind, and being a man .of great decisicHi of 
character^ he instantly set about regulating the affaits 
of his diocese. First, on finding his palace at Lambeth 
ruinated, that of Maidstone prmtrate, and other havoeks 
committed> he sued the executors of Andrew OfiS»d» 
archdeacon of Middlesex, and recovered for di/apida^ 
tions. He pulled down the palace at Wrotham, which 
was entirely ruined, and applied the materials in finish- 
ing that at Maidstone. He likewise rebuilt and en- 



(«) jStNMiitf Alepcy Curitt CaMumrks Decani, et inde secretarii regis, 
poeteaque privati sigillis custodis, hominis si qoidem deparci et £ragi, 
externa pompn splendorem nihiU astimaatis, sed et seven admodum, 2» 
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lai^«d the pahce at Lambeih, but findisig theawmt that 
he EQcoiveiedifor dilapidations much short of hia wante 
for these purposes^ he obtained leave fix>m the pope to 
tax the clergy of his diocese ; by which meana he re^ 
ooreied. his see to a considerable estate^ and waa very 
rigid in preserving its rights* (a) He died in .1366, and 
added two canons. 

.ILt^ Simon Langham (b), bom it is generally 
believed in Westminster, being educated at that mo^ 
nai^tefy, and his parents being buried in the nave of 
the said church. He became successively prior and 
aUo^ of Westminster, lard treasurer and chancellor of 
England, bishop of Ely and archbishop of Canterbury. 
He accepted a cardinal's hat from the pope, which so 
offended the king that he was compelled to resign his 
archiepiscopal pall and cross. He was esteemed an 
affable, humble, temperate and very munificent pre-» 
h^te« (6) He added only one canon to the constitutions, 
and died at Avignon in France, armo Domini 1376. 

12. — Simon of Sudbury (d), Tibold, Tibbald, or 
Theobald, the s(m of Nigellus Tibold or Theobald, 
of Sudbury in Suffolk, from which place he took 
liis nakne. He studied abroad, took a degree of 
doctor of laws in France, and became successively chap^ 
lain to Pope Innocent VI., and judge auditor of the 
Rota at Rome; Chancellor of Salisbury, bishop of 
LctfMlon, ambassador to France with John Duke of 
Lancaster, and finally archbishop of Canterbury in 
1376. He was beheaded on Tower hill, during the 

(a) Dart's History of the Archbishops of Canterbury , p. 151. 

(6) Shnonis Langkaniy fUiensis .episcopi, et Angliie Thesaorarii, et dein 
Cancellarii, necnon cardinalis creati ab Urbano V. 1. Lyndewode, Intr. 

(c) Dart's History of the Archbishops of Canterbury. 

(c/) ShMfu* de Sudburia, comitatfiLB Suffolciensis oppido, patre nobili 
prognati, in RomafM curia judicis sive auditoris Rotit, et dein Londijietuis 
episcopi, viri incredibilis facundis, sed (proh dolor !) k rebellibus ihdig- 
nissime decoUati, 4. 
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rebellion of Wat Tyler and Jack Straw in 1381.. (#) 
He added four canons to the provincial constitutions. . 

13. — Thomas Arundel (b) was the son of Robert 
and brother of Richard Fitz-Allen, Earls of Arundel; and 
was the fourth Archbishop of Canterbury, who was bqm 
in Sussex. " Herein," says Fuller, *' he standeth alone 
by himself, that the name of Arundel, speaks him both 
nobleman and clergyman, the title of his father's honour, 
and the place of his own birth, meeting both in the 
castle of Arundel," He was at twenty-two years of.^ 
made bishop of Ely, being then archdeacon of Taunton, 
was translated from Ely to the archbishoprick of York, 
and finally to that of Canterbury in 1396. He was al^ 
lord chancellor. When his brother Lord Arundel was 
beheaded, he was impeached of high treason, and ba- 
nished by Richard IL, and all his temporalities con^s- 
cated. Fuller observes, *' let him thank his orders £q^ 
saving his life, and the tonsure of his hair for the keepr 
ing of his head." {d) During his exile the pope made 
him archbishop of St. Andrew's in Scotland, and he was 
restored to his archbishoprick of Canterbury by Henry 
IV. This prelate and ecclesiastical law-giver died in 
1413, leaving nine additional canons to the book of 
constitutions. 

14. — Henry Chicheley (e) was born at Higham 
in Northamptonshire. He was educated at New College 
Oxford, where he became doctor of laws ; was first pre- 

(a) Dart's Archbishops of Canterbury, p. 155. 

{b) TkonuB Arundel^ filii Arimdelis Comitis Roberti, fratris Richard! 
securi percuss!, Eboracensis Archiepiscopi, et Aogliae Cancellarii, emi- 
nentissime turris ecclesiae Anglican!, et pugilis invicti, 9. Lyndewoie, 
Intr. 

(c) In his Worthies, Sussex, p. 103. {d) Ibid. 

(e) Henrici Chickely, Meiievensis episcopi, natu Northamptoniensis, 
educati Oxonia in Collegio WicckamicOf antistitis long^ sapientissimae, 3. 
Lyndewodc, Intr. 
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ferred to the arcJideaccnry woid chancellorship of Salis- 
bury, then bishop of St. David's, and lastly archbishop 
of Canterbury, refusing a cardinal's hat from the pope. 
H^ founded an hospital in his native place, a college 
cdied St. Bernard's at Oxford, which was afterwards 
lilteted and enlarged by Sir Thomas White with St. 
Jbhn's College, and All-souls College in the same univer- 
sity, an endowment which has produced many learned 
men. He died in 1443, having added three canons to 
the constitutions of his predecessors. 

§ VII. — The constitutions made by these fourteen TheconsUtu- 

•Lt-'-i • J.' 11x1 t t * tions first ctA» 

to^hbishops m convocation were collected and eluci- iccted. 
dated by the erudite annotations or gloss of William 
Lyndewode (a) or Lynwood, official of the ecclesias- 
tical court of Canterbury, and afterwards bishop of St. 
David's. These constitutions, although made only for 
the province of Canterbury, yet were received also by 
the province df York, in the year 1463 ; and thus be- 
came, with the preceding, the whole body of the canon 
law of all England. 

§ VIII. — For an excellent summary of the ecclesias- Summary of 
tical law and of the powers of the aforesaid constitutions tical laws. 
and injunctions, as at present existing, the enquiring 
reader is referred to the Preface of the Eighth Edition 

1 « 

V 

(a) This learned illastrator of the ecclesUstical laws of England, was 
bom, according to Nicolas Harpsfeldius or Harpsfield*, at Lynwood, in 
the county of Lincoln. He was educated at Oxford, and took the degree 
of doctor of laws^ long living a commoner in Gonville hall, Cambridge. 
He was successively chancellor to the archbishop of Canterbury, keeper of 
the privy seal to King Henry VI. andAvas employed in several embassies 
into Spain and Portugal. For his learned Commentary and publication 
of the English Provincial Constitutions, he was rewarded with the bishop- 
ric of St, David's, where he did in 1446. 

* Historia Anglicana Ecclesiastica. 
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of Dr. Bum's Ecclesiaatical Law, with numerous learned 
and valuable explanatory notes, by Mr. Tyrwhitt (a) ; 
to the statutes of the 25 Hen. VIII. c. 16., 27 Hen. 
VIII. c. 19.; 35 Hen. VIII. c. 16.; 3&4Edw.VI. 
c. 11.; Lord Hardwicke's opinion upon how far the 
laity are governed by the canon law ; and other authori- 
ties mentioned and referred to in the aforesaid Preface, 
and in Mr. Tyrwhitt's notes. 



TITLE VI. 

OF OUR MONARCHICAL INJUNCTIONS ISSUED SINCE 

THE REFORMATION. 

The monarchi- § I. — The monarchical injunctions are a species of 

cal injunctions. , i ^ • i i • i i 

precepts or mandates, issued by our sovereigns as heads 
of the church to the clergy of England, since the Re- 
formation, when the papal authority was abolished in 
these kingdoms, and restored to the crown. Such arti- 
cles of these injunctions as refer to the subject of this 
work, will be found under their proper heads, under the 
title Canons. 

The canons of § ^^' — ^^^ ^^ ^^^f ^^ ^^^ ecclesiastical laws which 
1603. relate to architectural jurisprudence, come the constitu- 

tions, or canons ecclesiastical, which were made in the 
convocation of the province of Canterbury, in 1603, 
and ratified by letters patent from the king (James I.) 
for himself, his heirs and successors. These canons, 
which are mostly taken word for word from those of 

(a) The Ecclesiastical Law, by Richard Burn, LL.D. the Eighth 
Edition, with considerable Additions by Robert Philip Tyrwhitt, Esq. of 
the Middle Temple, 4 voU. 8vo. London, 1824. 
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•Elizabeth, were received also and passed about two 
ye^irs afterwards by convocation in the province of York, 
and thus became of ecclesiastical authority for the 
whole kingdom of England. 

§ III. —These several laws govern the whole system The laws of 

flxcliitectur&l 

of architectural jurisprudence, and are quoted specifi- jarispnidence. 
cally aff authorities, wherever required, under their pro- 
per heads or titles, which follow in the Second Part or 
digest of the kges architectonics. 



TITLE VII. 

OF THE FRENCH CIVIL CODE AS RELATES TO AR- 
CHITECTURAL JURISPRUDENCE. 

1 1. — It may not be amiss to mention in this place, TheFVench 

civil code A8 JAy 

the great care taken by the authors of the Code Napo- architectural 

... jurisprudence; 

kon (a) in providing for the due maintenance and sup- 
port of houses, and for making architects, builders and 
contractors liable to responsibility for their operations^ 
as under the ancient Roman law. 



^11. — The Preliminary Title of the French Origin of the 
civjl code, originally called the Code Napoleon, was 
dec^reed on the 5th March^ 1803^ and promulgated on 
the 15th of the same month, at the time when Napo- 
leon Buonaparte was first consul of the French republic. • 
The first book which is " of persons," was promul- 
gated on the 18th of the same month ; The second book. 



{a) The Code Napoleon, or the French Civ^il Code, literally translated 
from the original and official edition published at Paris, in 1804 ; by a 
Barrister (tftlie Inner Ttaiple, London, Benning, 1827. 
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Code Napoleon as to 



PAl^T li 



Extracts of 
those which 
relate to the 
present sub- 
ject. 



which treats " of propbety," on the 4th February, 
1804 ; and^the third book, which is on the different modes 
of acquiring property , on the 29th April, 1803 ; but on 
the republication of the whole, was placed in its present 
situation. The various titles, chapters &c. were pro- 
mulgated at different periods, till its publication ad a 
whole code of civil law in 1804, when it was declared 
to be the law and executory throughout the wUble 
French territory. 



M' 



§ III. - — The following are some of the principal laws 
of the Code Napoleon, which relate to architectuM 
jurisprudence, and many of them are so equitable, that 
to adopt the old maxim, fas est ab hoste doceri, it would 
not disgrace us to adopt many of them in our contem* 
plated new Building Act, which should not be confined 
to the metropolis and its environs alone^ but extended 
to every city and town in the united kingdom. 

617.* 
Property is immoveable either by its nature, or by its 
destination, or by the objects to which it is applied. 

518. 
The soil of the earth and buildings are immoveable 
by their nature. 

519. 
Wind or water-mills, fixed on pillars and forming part 
of a building, are also immoveable by their nature. ^ , 

523. 
Pipes which serve to conduct water in a house, or 
other possession, are immoveable, and form part of the 
estate to which they are attached. 



(a) The number denotes the law as it stands in the Gode. , - • • < * 
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525. 

A proprietor is considered to have attached moveable 
effects to his estate for ever, vvhen they are fastened 
thereto by plaster, lime or cement, or when they cannot 
be separated without being broken and damaged, or 
without breaking or injuring that part of the estate to 
Ivhich they are attached. 

The mirrors of an apartment* are considered as fixed 
for perpetual continuance, when the frame-work on 
which they are fastened forms part of the body of the 
wainscot. 

It is the same with pictures and other ornaments. 

As regards statues, they are immoveable when they 
are placed in a niche formed expressly to receive them, 
although they may be capable of removal without break- 
ing or damage. 

634. 
Pictures and statues which form part of the furniture 
of an apartment, are also comprised therein, but not 
collections of pictures which may be in galleries or pri- 
vate rooms. 

552. 

Property in the soil imports property above and be- 
neath. 

The proprietor may make above all kinds of planta- 
tions and buildings, which he shall judge convenient, 
saving the exceptions established under the title " of 
servitudes and services relating to land,^^ 

He may make beneath all buildings and excavations 
which he shall judge convenient, and draw from such 
excavations all the products which they are capable of 
furnishing, saving the restrictions resulting from the 
laws and statutes relating to mines, and from the laws 
and regulations of police. 
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663. 
All buildings, plantations and works upon the soil^ 
or beneath the surface, are presumed to have been mad^ 
by the proprietor at his own expense, and to belong to 
him, until the contrary be shown ; without prejudice to 
the property which a third person may have acquired; 
or may acquire by prescription, whether it be a vault 
beneath the building of another, or any other part of , 
the building. 

664. 
The proprietor of the soil having made buildingiL 
plantations and works with materials which did not 
belong to him, must pay the value thereof ; he may also 
be condemned in damages^ and interest^ if there be 
ground ; but the owner of such materials is not alloimijl, 
to remove them. 

666. 

When plantations, buildings and works have been 
made by a third person, and with his own materials, 
the proprietor of the soil has a right either to retain 
them, or to oblige such third person to remove them. 

If the proprietor of the soil demand the demolition of 
the plantations and buildings, it must be done at his 
charge who made them, and without any indemnity ; 
he may moreover be condemned in damages and inte- 
rest, if there be ground for the injury which may hw& 
been sustained by the proprietor of the soil. 

If the proprietor prefer preserving such plantatioiiB 
and buildings, he owes a reimbursement for the value of 
the materials and the price of the work, without regaid 
to the greater or less augmentation of value which ihe 
soil has received. i 

Nevertheless, if the plantations, buildings and wonkfi. 
have been made by a third person, evicted but not con* 
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demned to a restitution of profits on account of his 
good &ith, the proprietor shall not demand the demoli- 
tion of the said works, plantations, and buildings ; but 
he shall have his election, either to repay the value of 
the materials and the price of workmanship, or to reim- 
burse a sum equal to the augmented value of the estate. 

678. 
Usufruct, is the right of enjoying things of which 
the property is in another, in the same manner as the 
proprietor himself, but on condition of preserving them 
substantially. 

584. 
Civil fruits are rents of houses, interest on sums due, 
arrears of rent. The value of farms is also ranged 
under the class of civil fruits. 

699. 
The usufructuary on his part cannot at the conclusion 
of his usufruct, claim any indemnity for improvements 
which he may pretend to have made, although the value 
of the thing may have been augmented thereby. He 
or his heirs may however carry away mirrors, pictures, 
and other ornaments, which he may have caused to be 
put up, but on condition of restoring their places to the 
ofigiiia} state. 

eo6. 

The usufructuary is only bound to necessary repara- 
tions. 

Substantial reparations are at the charge of the pro- 
prietor, unless they have been occasioned by the neglect 
of necessary repairs, since the commencement of the 
usufmct ; in which case, the usufructuary is also bound 
to them. 
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606. 

Substantial repairs^ are those of the main walls and 
vaults, the re-establishment of beams, and entire roofs. 

That of ditches, and of buttresses, and enclosing 
walls in entierty. 

All other reparations are necessaty repairs. 

607. 
Neither the proprietor, nor the usufructuary is bound 
to rebuild what falls down through age, or what is de- 
stroyed by mere accident. 

SECTION I. 

Of the Party-wall and Ditch. 

653. 
In towns and fields, every wall which serves as a 
boundary between buildings, even to its base, or be- 
tween courts and gardens, or even between enclosures 
in the fields, is presumed party, if there be no title or 
mark to the contrary. 

654. 

It is a mark of non-partition, when the summit of the 
wall is straight and perpendicular, with its base on one 
side, and presents on the other an inclined plane. 

Again, when there is on one side only a coping, or 
ridge, and shouldering-pieces of stone, which might 
have been placed there in building the wall. 

In such cases the wall is deemed to belong exclusively 
to the proprietor on whose side are the eaves or corbels^ 
and ridges of stone. 

665. 
The reparation and rebuilding of the party-wall are 
at the expense of all those who have claim thereto, and 
in proportion to the claim of each. 
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656. 
Nevertheless, each joint-proprietor of a party-wall 
may relieve himself from contributing to the reparations 
and rebuilding by abandoning his claim of partition, pro* 
vided that the party-wall do not sustain a building be- 
longing to him. 

657. 
Every joint-proprietor is at liberty to build against a 
party-wall, and to place beams and joists in the whole 
thickness of the wall, except fifty-four millimetres (two 
inches,) without prejudice to the right which his neigh- 
bour has to cause the beam to be reduced by the chisel 
to half the thickness of the wall, in case the latter 
shall desire to fix beams in the same place, or to build 
a chimney against it. 

668. 
Every joint-proprietor may cause a party-wall to be 
built higher, but he must alone defray the expense of 
such elevation, of the necessary reparations above the 
height of the common enclosure, and furthermore, of aa 
indemnity against the expense in the rate of the addi- 
tional building and according to the value. 

659. 

If the party-wall is not in conditipn to support the 

additional building, he who desires to elevate it must 

cause it to be entirely rebuilt at his own expense, and 

the excess in thickness must be taken from his own side. 

660. 
The neighbour who has not contributed to the eleva- 
tion may acquire right of partition by paying half of 
tke expence it has cost, and the value of one moiety of 
the soil furnished for the excess of thickness, if there be 
any. 

n 2 
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661. 
Every proprietor joining a wall has in like manner 
the power of rendering it common, in whole or part, ' by 
paying to the owner of the wall the half of its value, 
or the half of the value of that portion which he desires 
to make common^ and the half of the value of the soil 
on which the wall is built. 

662. 
One of two neighbours must not form in the body of 
a party-wall any hollow, nor apply or lean any work 
against it, without the consent of the other, or, on his 
refusal, without having directed, under the advice of 
competent persons, the necessary means for erecting 
such new work without injury to the rights of the 
other. 

663. 
Each inhabitant of a town or suburb can compel his 
neighbour to contribute to the construction and repara- 
tion of the enclosure forming the boundary of their 
houses, courts, and gardens situated within the said 
towns and suburbs : the height of the enclosure shaU be 
fixed according to the particular regulations or constant 
and acknowledged usages ; and in defect of such usages 
or regulations, every boundary wall between two neigh- 
bours which shall for the future be constructed or rebuilt, 
must be at least thirty-two decimeters (ten feet) high, 
including the coping, within towns containing fifty 
thousand souls and upwards, and twenty-six decime- 
ters (eight feet) in others. 

664. 
When the different stories of a house belong to dif- 
ferent proprietors, if the titles to the property do not 
regulate the mode of reparations and reconstructions, 
they must be made in manner following : — 
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The main walls and the roof are at the charge of all 
the proprietors, each in proportion to the value of the 
story belonging to him. 

The proprietor of the first story erec'ts the staircase 
which conducts to it ; the proprietor of the second story 
carries the stairs from where the former ends to his 
apartments ; and so of the rest. 

666. 
On the rebuilding a partition wall or a house, the 
servitudes, active and passive, continue ynth. respect to 
such new wall or house, without power nevertheless to 
increase them, and provided the reconstruction have 
taken place before a right by prescription has been 
acquired. 



SECTION II. 



Of the distance and intermediary works required for cer- 
tain buildings. 

674. 

He who causes a well or a cess-pool to be dug near a 
wall partition or not ; 

He who wishes a chimney to be built there, or a 
hearth^ a forge, or oven, or a kiln ; 

To build a stable against it, or to form against such 
wall a magazine of salt, or a heap of corrosive sub- 
stance; 

Is obliged to leave the distance prescribed by parti- 
cular regulations and usages on subjects, or to form the 
works prescribed by the same regulations and usages,, 
in order to avoid injury to his neighbour. 
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SECTION III. 

Of views over a neighbour's property. 

676. 
One of two neighbours cannot, without the consent 
of the other, form in the particular wall any window 
or aperture, in any manner whatsoever, even a fanlight. 

676. 

The proprietor of a wall which is not common, joining 
immediately the estate of another, may form in such 
wall, lights or windows of wire-lattice, and fanlights. 

These windows must be furnished with a lattice-work 
of iron, the meshes of which shall extend to an opening 
of one decimeter (about three inches eight lines at the 
most), and with a dormant window. 

677. 
These windows or Ughts must not be less than twenty- 
six decimeters (eight feet) above the floor or base of 
the chamber which is desired to be lighted, if it be the 
ground-floor, and nineteen decimeters (six feet) above 
the floor for the upper stories. 

678. 
A party must not have direct views nor windows for 
sight, nor balconies or other similar projections over 
the estate, inclosed or uninclosed, of his neighbour, 
within the distance of nineteen decimeters (six feet) be- 
tween the wall on which they are formed and the afore- 
said estate. 

679. 
A party shall not have side or oblique views over 
the same estate, within the distance of six decimeters 
(two feet). 



* 
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SECTION IV. 

Of the droppings of house-eaves. 

681. 
Every proprietor must so form his roofs, that the rain 
water shall drop upon his own land in the public way ; 
he must not suffer it to flow upon his neighbour's land. 

SECTION I. 

Of the rules comm&n to leases of houses, and rural 

property. 

1714.# 
Hiring may take place either verbally or by writing. 

1716. 

If the lease made without writing have not yet re- 
ceived any execution, and if one of the parties deny it, 
proof cannot be received by witnesses, however mode- 
rate the price thereof may be, and though it be alleged 
that earnest has been given. 

The oath can only be tendered to him who denies the 
lease. 

1717. 
The lessee has the right to underlet, or even to assign 
his lease to another, if such power has not been re- 
stricted. 

1719. 
The lessor is bound by the nature of the contract, and 
witiiout the necessity of any particular stipulation, 

1. To deliver to the hirer the thing hired : 

2. To maintain such thing in a state to be employed 
for the use for which it was hired : 

3. To put the hirer in peaceable possession thereof 
during the continuance of his lease. 
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1720. 

The lessor is bound to deliver the thing in a good 
state of complete repair. 

He must make in it^ during the continuance of the 
lease^ all the reparations which may become necessary, 
other than tenant's repairs, 

1723. 

The lessor cannot, during the continuance of the 
lease, change the form of the thing hired. 

1724. 

If, during the lease, the thing hired have urgent 
need of reparation, such as cannot be deferred to the 
end thereof, the lessee must sustain them, whatever in- 
convenience they may cause him ; and though he should 
be deprived, while they are going on, of one part of the 
thing hired. 

But if such reparations endure more than forty days, 
the price of the lease shall be diminished in proportion 
to the time and to the part of the thing hired of which 
he shall have been deprived. If the reparations are of 
such a nature that they render that uninhabitable which 
is necessary for the lodging of the lessee and his family^ 
the latter may cause the lease to be rescinded. 

1731. 
If a statement of places have not been made, the les- 
see is presumed to have received them in a good con- 
dition as to tenant's repairs, and must restore them 
such, saving contrary proof. ' 

1732. 
He is responsible for deteriorations or losses which 
happen during his enjoyment, unless he can prove that 
they occurred without his fault. 
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1733. 
He is answerable in case of fire, unless he can prove 
that the fire happened by accident or superior force, 
or by faulty construction ; or that the fire was commu- 
nicated from a neighbouring house. 

1762. 
The lessee who does not furnish the house with suflS- 
cient moveables, may be expelled, unless he give secu- 
rities capable of answering for the rent. 

1764. 

Tenants' repairs, or ordinary reparations, in which the 
lessee is bound, if there be no article to the contrary, 
are those marked out as such by the usage of places; 
and among others the reparations to be made are — 

To hearths, chimney-backs, jambs, and chimney- 
pieces ; 

To the plastering of the bottom of the walls of apart- 
ments and other places of habitation, to the height of a 
meter ; • 

" To the pavements and windows of chambers, when 
some of them only are broken ; 

To glass, unless it be broken by hail, or other ex- 
traordinary accidents, or arising from superior force, for 
which the tenants shall not be bound ; 

To doors, casements, bars or shutters of shops, hinges, 
window-bolts, and locks. 

1765. 
None of the reparations deemed to belong to tenants 
are chargeable on lessees, when they are only occasioned 
by antiquity or superior force. 

1766. 
The cleansing of wells and houses of office are at the 
charge of the lessor, if there be no cause to the contrary. 
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SECTION 111. 

Of estimates and work by contract. 

1787. 

When a party is charged with the performance of a 
work, it may be agreed that he shall supply only his la- 
bour or skill, or further, that he shall also supply mate- 
rials. 

1788. 

If, in the case in which the workman furnishes the 
materials, the thing happens to perish, in whatsoever 
manner it be, before being delivered, the loss thereof falls 
on the workman, unless the master be guilty of negli- 
gence in not receiving the thing. 

1789. 
In the case in which the workman supplies only his 
labour or his skill, if the thing happen to perish, the 
workman is only bound for his own misconduct. 

1792. 
If the edifice, built at a set price, perish in whole or 
in part by defect in its construction, even by defect in 
the foundation, the architect and the contractor are re- 
sponsible therefore for ten years. 

1793. 
When an architect or contractor has undertaken to 
erect a building upon a penalty, after a plan settled and 
agreed with the proprietor of the soil, he cannot demand 
any augmentation of price, neither under pretext of 
augmentation of the value of labour, or of materials, nor 
under that of alterations or enlargements of such plan, 
if such alterations or enlargements have not been autho- 
rized in writing, and the price agreed with the proprietor. 

1796. 
The contract for hiring of work is dissolved by the 
deaCh of the workman, of the architect, or contractor. 



TIT, VII. §3. ArchitecturalJuriiprudence. 43 

1796. 
But the proprietor is bound to pay according to the 
price contained in the agreement, to their succession, the 
value of work done and that of mateiials prepared, at 
the time only when such labours and such materials may • 
be of service to him. 

1797. 
The contractor is responsible for the act of the per- 
sons he employs. 

1798. 
Masons, carpenters and other Vorkmen, who have 
been employed in the construction of a building, or of 
other works done by contract, have no action against the 
party for whom such work has been done, except to the 
amount in which he is found to be debtor towards the 
contractor, at the moment at which their action is 
brought. 

1799. 
Masons, carpenters, locksmiths, and other workmen, 
who directly make bargains at fixed prices, are bound 
by the rules prescribed in the present section : they are 
contractors in the calling in which they deed. 

2270. 
After ten years, architects and contractors are dis- 
charged from the warranty of workmanship performed 
or directed by them by estimate. 

(Signed) Bonaparte, First Consul. 

(Countersigned) The Secretary of State, 

Hughes B. Maret. 
And sealed with the Seal of State. 

Seen, the Chief Judge, Minister of Justice. 

(Signed) Regnier. 

Certified, the Grand Judge, Minister of Justice, 

Regnier. 
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TITLE VIII. 

OF THE ROMAN CIVIL LAW AS RELATES TO ARCHI- 
TECTURAL JURISPRUDENCE. 



• 



Of the Roman & I. — In any future legislation concerning building, 

law as relates ^ . ^ °. . e> &* 

to architectural a review of the Roman civil code> would be a very 

jurisprudence. « . . , 

useful employment for our architectural jurists, and 
would at least teach them brevity. — The style is the 
purest of latinity (a), and is so close that condensation 
is impossible. The ng^tter is of such importance, that 
it is read in all the universities of Europe, and practised 
in most of the courts of judicature in all civilized na- 
tions. The greatest statesmen in all ages have acknow- 
ledged their obligations to this treasury of human 
policy ; and in foreign countries most of the gentry and 
persons of the highest rank, study it as preparatory to 
their travels into foreign countries, and for the ma- 
nagement of embassies. Its study at length, as well 
as those parts which I have quoted as appertaining to 
our profession, ought, therefore, to be a portion of the 
education of an architect : — and make the directions 
of Vitruvius as to the study of the law, not so much a 
matter of wonder as it has been. 

The law of § ^^* — Civilians distinguish the first laws, that 

na^^ ^^ ^^ govern the infancy of states into the primary and second- 
ary laws of nature. The first is that which is common 
not only to mankind, but also unto all other living 
creatures ; as self-preservation, sexual intercourse, the 
avoidance of hurtful things, the providing food and 



(a) For example, in the section upon the precepts of the law : *' Juris 
priBcepta sunt: honeste viFere, alterum non Iseder^ suumquique tri- 
buere." To live honestly ; not to hurt any man ; and to give to every 
man that which is his due. 
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other necessaries of life, the care of offspring, the repnl- 
sion of force by force, 8cc. Cicero (a) defines the se- 
condary law of nature to be right reason implanted in 
man by nature, commanding those things which ought 
to be done, and forbidding the contrary. Thus reUgion 
towards God, the love of our parents, the duty we owe 
to our country and such like, are among the secondary 
laws of nature, which the Roman lawyers (6) style the 
ancient law of nations, as being that which natural reason 
has established among all nations, and is observed by 
all people. Livius (c) calls it jus humanum, as being re- 
ceived by the greater part of mankind, and Justinian (d) 
says that it is sometimes called the law of nations, and 
sometimes the divine law, because it is implanted in us 
by God himself. Upon this law is founded the distinc- 
tions of meum and tuum, the building of' houses, the erect- 
ing of cities, the formation of societies, the deciding of con- 
troversies, the business of war, peace, contracts, obligations, 
successions and the like. 

§ III.— The avi/ fall; is distinguished from the law ThecinlUw. 
of nations as heiug particular, whilst that is genera/ ; and 
is the law which every particular state or people has 
established for its own proper use. (e) It consists partly 
of those laws and customs which are peculiar to the state, 
partly that which is private or appertaining to the interest 
of individuals, and partly that of the law of nations. (/") 



(a) Cic. de Leg. lib. 1. 

(b) Jast. Dig. Hb.xli. tit. 1. leg. 1. 
(e) Iav. Hist. lib. y. 

(d) " Sed naturalia quidem jura, qu» apud omnes perseque obscrvan- 
tar, divina quadam procidentia constituta, semper firma atque immuta- 
bilia permanent. Just. Inst. lib. i. tit. 2. § xi. 

{e) '' Jus civile est, quod quisque populus sibi constituit." Just. Inst, 
tib.i. tit. 2. §i. 

(/) Just. Inst. lib. i. tit. 1. §i7. 
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in the city of Rom^ {a), the capital city s^ the Ro^ouuik 
empire. .But though senators were to have dwelling .<NiL 
domicile in the capital^ they were also understood to 
have a dwelling in the place where they were bom, and 
to be inhabitants there, because . their dignily .rather 
seemed to have given them an additional dwelling, than 
a change of their original settlement, (b) 



■ v» 



Fraud in sell- § VII. — Fraud in settling an estate ot house, by 
"^ *° misrepresentation of quahties, concealment of defecta* ' 

&c. was highly penal in the Roman law, and qoosidei^d- 
as collusion, covin, or cosenage. Fraud, fr€ms wi9fi§ 
the Roman lawyers^ is always used in a bad ac^eptatiip), 
and is by them defined to be a feigning of one ^ingjfor 
another, with an intent of deceiving the pewii w^ 
whom we have to deal, as in the case which. Giodfo^: 
mentions in his OfBce^, of Pythim, who, when h^,iMtd %, 
desire to sell his garden to Ctnm Canmus, that ha^mi^t- 
the more influence him to buy them, sent foi» some. 
fishermen, and employed them secretly to fisl^ in tbeci 
waters opposite his gardens, on the day which CaniuiiB. 
had appointed to view them. Whereupon, . he. jEKdd h^i^ 
gardens for a much greater price than they were worth',^i 
for Cannius observing the fishermen at work with their 
boats and nets, and that every one brought fish and 
laid them at Pythius's feet, purchased the garden$^f(||; 
the sake of the fishery, whereas in truth there wen mo 
fish but what the fishermen brought. Deceit' like 
this was so odious and detestable a thing among' the,.' 
Romans, that by their law it not only renderedi an 
act void and voidable, but it likewise stamped tile 
person practising it with legal infamy, (h) So. 

(a) Just Ck>d. Ub.z. tit. 39. lex 8. 

(b) Just. Dig. lib.i. tit. 9. lex 11. ..,..,. 
(r) Just. Dig. lib. iH. tit. 9. lex 6. 
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should our law« also punish a perion with infany for 
wrong describing a house, or concealing serious de- 
fects. 



§ VIII. — A/auk says Justinian (a) is not presumed. The Roman 
but ought to be proved by him who alleges the same : ingftre. 
and this is true, whether the fault be of omission or of 
commission. For in a doubtful case that interpretation 
ought always to prevail, which excludes and bars the 
presumption of a fault ; and, therefore, a person is pre- 
sumed to havo done that in another concem^^which, ^- 
cor4ing to Angelas (b), he is wont to do ia, his own* So 
that an administnttcff is presumed to have doae that in 
anotlier fiian's business, which he is wont to do in his 
own. But yet fire is presumed in the Roman law to 
happen through the fault of the tenants or inhal^itants 
of a house, unless the tenant himself proves that it- hap- 
pened without his fault, or the &ult of his family, tot 
whom he is liable* But though a fire be presumed to 
have ito rise from the fault of its inhabitants ; yet such 
a fault is only presumed to be a fault of the lightest na- 
tore : and, thkefore, since a tenant is not answerable 
for fQoh a fault, but cmly (c) de dolo and de lata (d) et 



(a) JnsU Dig. lib. xlviii. tit. 8. kg. 14. § 2. also the Gloss, on law the 
ISA of the Digest* lib.23. tit.3. § 1. 

(ft) Aug. in kg. 9. Dig. Ub.zy. titl. $1. 

(c) DobUf or deceit, is one of the speeies in the Roman law, of tiie 
gtmiu fudt, whkh has its rise from a malidoas purpose of mind, which 
acts in contempt of all honesty and prudence, with a full intent of doing 
mischief or an injury. They thus wisely distinguisH a fauU from a tm- 
tnitoiiB case. 

{d) K iaUi culpa, in the Roman law, is that which is occasioned by 
groM skith, vashness, improTidence and want of advice ; and denotes a 
negUgence that is not ttmpered with any kind of diligence. The other 
{letit) UoportB such a kind of negligence, whereby a person does not em- 
ploy tlMk care hoi men's a&irs, which other men are want to do, though 
he be not 9KNre diligent in his own business. Bat AyUffsays, that as often as 

E 
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levi eulfOy he may 'excuse himself from the damage 
which happens by fire to the house whieh he renta> and 
he shall not be answerable for any damage. For a fault 
of a tenant in respect of fire, in order to make him liable, 
ought to be a fault of commission : and, otherwise^^ a 
tenant liaUe on the account of fire is notso ^ven by the 
Aqnilian, although that law comprehends even the 
lightest fault* In regard to the law of EnglMId ^n tibis 
head, see Part II. title Fire. 

* ■ 

Of houses built § IX. -^Houses and other ruinable goods ot pror 
ground. perty. Were comprehended under the general appellation 

Boncu The genus bona is divided into several spee|Q8, 
but it is with those which relate to architecture alopiey 
that we have to do in this work. Houses built pn mo- 
ther . person's ground or soil were comprehended tinder 
the species bona sutp^nfidanay and are defined by Jus- 
tinian (a) as being the goods and possessions of him> 
who possessed an edifice built on another's ground or 
soft^ which they called the ground-rent, unte wfaio^ the 
superficiaritis (b) has an lUilis actio in the realty^ and he 
differs) from an emphyteuta (c), because the latter holds 
both the soil and his own improvements from the lord^ 
and pays a certain quit rent or pension upon this acr 
count, {d) But a superficiarius often pays nothing,^ 

Uie word culpa is simidy used in the law, it is taken for that which they styled 
cuipa l€vu,& light foult, because words are e?er ondenAood in th^uors &• 
v«arable sensct Ayl. Paad. book ii. tit. 13. Just. Dig. Uh. L tit. 17. leg.24. 

(a) Just. Dig. lib.zliii. tit. 18. leg. 2. 

(b) Superficiarius f he who hath built a house on another man's ground, 
and pays a quit-rent for it: Sen, SwperfidaruB mdes, a house built on an- 
other m^n's ground, for which a quit-rent or ground-rent is paid. €Mus 
J.C. 

(c) The nearest explanation of an emphyteuta In English is a sort of 
copyholder, from ifi^vrtvme, a renting of land on condition of plaating it. 

id) Ayl Pand. bocdLiu. tit.2. 
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all; normhe^d to hdld this impfol^einent firmn the 
lord unless he sh&dt rent tfie s^tperfiei^, tmd becotine a 
ground tehant. The iuperfides, h«« signifies that which 
is built cm the soil, (a) ' ■ 

% X. — PiWpertf > in <he Roman law, styled ikhmnhitH, P^,PJ^^y 
ot lordship over a tbhig, is a right whereby a hoose 6r 
any otheijfllhiiig, becontes a man's in such a manner tibat 
he may alienate and dispose of the same, aecordiftg to 
his own will and pleasure (6), unless he be prohibited 
from so doing, either by smnc^ laws, covenaittt or Hurt will 
and t^tament. The latin word doMMum, is derived, 
sayd Ayliflb, (c) fiom the Greek verb A&pMiP, and not from 
dc/mis a hottito, as some wotdd have it ; there \mng no 
analogy between dofntnimn and buildbg, because he 
that builds a hdufioe is not said, tfaereibre, to have llie 
dominion or ownership of it. Indeed a hotise buih on 
another man's ground or soil, rather gives place to the 
soil, and becomes the property of him who is lord and 
cmtlxlt iX the soil, who has the dominkvi, while fte 
builder or tenant has the use or tenancy thereof. There- 
fore, the property or dominion in a house, is said by the 
Rolban jurists to bie a power or faculty, whereby a man 
has the sole command and authority over a thing, and 
may dispose of it at his own pleasure, without leave or 
license from any one else. And in this sense the juris- 
consult Pauliis, calls the power which the Romans had 
over the persons of their bondsmen and vassals, by the 
name of domimwm ; and the power which any one had 
over the persons of freemen by the word imperium. Ac- 



(a) Superficiares tedes appellamus, qoze in conducto solo positae sint, 
quaram propri^tes, et civili, etnatorali jare ejas est, cujus et solum.*' — 
Just. Dig. lib. zliiL tit 18. leg. 2. 

(ft) Just. Cod. lib.iv. tit. 35. leg. 21. 

(c) AylPimd. bookili. tit 3. 
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coidiog.to Kaulus tMid some others (a)»rl^faperiy had its 
be^|iny)g firom .posa^ssiop, whiicb. is still'.^JI^^Xl^4 nine 
points <>f t)ip.laifr ;,.apd, theiefoc^, every xQ9f^, by the law 
of natuxei made, that his own of which he waa possessed. 
By the law of nations this right is assigned by human 
oompacty and.l^ the law of Qod^ it is.<6onfinned'by the 
eighth commandment of the Mosaic decalogue^ -^^ Thou 
shia|t not steal. The Roman law again distinguished 

pjfoperfy into plenum and tton pkimm domimwn Tb0 

fi^t^ was when a person had the property and possesdm 
of a thing, with all its emoluments, as the owxuer of what 
we term a freehold house ; and the second when the 
property was separated from the possession aji4 the^^mo- 
lum^Qt^ (b) ; as. in the owner of a house on another's 
ground, for which he pays a quit or ground. rent* 
again they divided into donmmm direciumwad 
viih. The dominium Jirec^ti^ .or the direct property^ of 
a thing, was when the property of it was vested in a man 
without the fruits and emoluments. Thus they said> 
the lord of a fief y and an emphyteum had the direct pro- 
perty* And he is said to have domimum utile or n»jfr 
fruct, who has the possession of the thing with the 
fruits and emoluments, but not with the right of >pn>r 
party. Such in our days are the several rights of lords 
of manors and copyholders, ground landlords and 
owners of houses built thereon Scci 

Of buading on R XL — Building on another's c:round was called bv 

another man s . . , . ^ 

soil the Roman jurists adjunction j or adding to the soil more 

than was on it. The ground was called the subject, and 
the building the accessory or adjunct. They had many 
species of adjunction, which they defined generally as 
something added to the subject, more than it had before ; 

(a) Ayl. Pand. bookiii. tit 3. 

{b) Wesemb. in Jur. Dig. lib.xli. tit. I. 
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such as embrdidery to a' gatm)^t; tmtitig oti stiidih^Ps' 
paper, vellum &c. pamting; on another's canvas^ pali^ 
&iCi With respect to ^dti^g which is one bf their 
species of artificial accession or adjunction. There has 
been great dispute among the ancient Rcmian latwyenr, 
unto whom* the picture beldi^, if a persoA shall 'paint 
on another person's canvas or tablet:' for some thought 
that the tablet went with the picture ; and others thftt 
the picture, of what kind so ever it was, gave place to 
the tablet* But Justinian (tz) determined' that the 
tablet should yield to the picture ; obseiTiag th^t- it is 
an absurd and ridiculous things that the paintiikg of ah 
excellent fainter, as ApeUes or Parrhasius should yield to 
a mean tablet. And this was so ordained^ contmiy to 
thi^ Reason given for writing, where the owner of the 
paper, parchment, or veUum, became master of the 
writing, though the letters were of gold (6), out of the 
great esteem which the ancients had for the art of paint- 
ing, (c) The tablet, however, must have been«wot?e* 
able; for if the painting had been done upon a wall, or 
upon a tablet that.was fixed, it was otherwise. But the 
proprietor of the tablet might have an action against the 
painter to recover the value or price of the tablet if it 
were in his possession, {d) 

§ XII. — The fourth species df artificial accession to Two species of 
property in the Roman law, whereby the dominion and building. 
property of things was acquired, was by building. 
This was divided into twp several sorts or subspecies, as 

(«) *' Sed nobis videtur melius esse, tabulam picturse cedere : ridiculnm 
est eniqi, picturam Apellis vel Parrhasii In accessionem vilissimse tabuje 
cedere." — Just. Inst. lib. ii. tit. I. §34. 

f 5} '* Liters quoquc, licet aurese sint, perindc chartis membranisFC 
ccdunt, ac solo cedere solcnt ca, quaj inajdificantur, aut iuseruntur." — 
Ibid. § 33. 

(c) Just. Dig. lib. xU. leg. 9. § 2, (rf) Ibid. * 
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effected b]^' two several' tmyfii, i^melyy'eUlkeiry t^^ighefe 
a nian builds on kUown propiat^$dl ^ivkh.mo(he¥ mM*$ 
materUikr or/^Sd^ wkere Jke bMhon '4moilii9^$-Ml wUh 
Jm own materiab* . i;.- . .voh 

1. When a perMm built on hi# Ows'Httil'twiiii* aa^ 
ther'e materiah, he vms ofiderstood to be^'the ^pfteiMf 
oF the buildmg) because* all* that ts bailie iiM his'lscit 
gives place to and goes along with llie(sbil;(«r) '■< ''^ * ' 

But notwithstanding thisy he whowas'ther^df^n^^ 
the materials does notvease to foe 'the owner; j^the 
eaitttot demand Us mat^ds, or bring an action ad exki^ 
bendum; for it is provided^ by a law of -the twelve 
Iftbles^ that a^peraon whose house is built with the na« 
tirials of another cannot be compelled to rest(»e 'those 
materials; but by an adion, entitled detigm> junJdOf^ht 
may be compelled to pay double the valu<i. ^6) > 

The before-cited provision in th^ law <e) of the twdiVe 
tables was made to pi^event the d^mdition of buiMingii 
But if it happens^ that by any cause a building should 
be dissevered or pulled down, then the ownei? of the 



(a) '* Cam in suo loco aliquls aliena material sedificaverit, jipse i^oiiiiniis 
intelllgitur SBdificii : quia onuie quod intsdificatury solo cedit** — Just. Dig. 
lib. xK. tit 1. leg. 7. § 10. 

(6) " Nee tamen ideo is, qui materise dominus fuerat, desinit domliuB 
ejus esse : sed tantisper neque vindicare earn potest^ neque ad ^xhibendum 
de ea re agere, propter legem duodeeim tabularum, qua cavetur, ne qds 
tignum alienum aedibus suis junctum eximere cogator, sed doplom pro 
eo prsstet, per actionem, quae vocatur, de Hgne juMcio" — Just. Init 
lib. ii. tit. 50. §29. — T^ignum, means literally, pccording to Vittruvius, fi 
rafter^ d tegeiidOf est enim trabs, cui tectum imponitur. Perottus de^es 
its as *' tignum ad aedificium adhiberi solitum, ut ind^ contiguitas oriator." 
The twelve tables as building materials in general (appellatione autem 
f^iomnes materise significantur, ex quibus sedificia fiunt], although it 
more properly appertains to carpentry, as tignarhis faher^ a carpenter. 

(c) The law of the twelve tables was, *' Ne quis tignum alienum aedibus 
suis junctum eximere cogatur, sed duplum pro eo praestet." — Leg. 
Duod. Tub. 



materials* if.ke ha4;Q^i ^l^^^^dy ^itrtaioed < 4wkld tlie 
value of tbefa, ia nat* «pri^iibi4ed jto claim Jbia idenlical 
loaterialls, ai^,ti^J»rmg.lw^ action ad e;»ki bem lupi;kiay ... ^ 

^yW^9 ^ saying that the Indlding gfiiH^ pkiif^ 40 
the soU, obsenrea^ thatthndow -not spefJk of m^freable 
buildings^ocfedificea which may b^ tmnsfimed 60m ona 
place to another^ but ^ueh only as are fixed and cleave 
to the soil (6) ; f<nr the/ soil is a foundation or firmament 
created by God, without- which no edifice or biiiUii^ 
can subsist. And this natural right of acquiring domi* 
nion, the jurists call a puldic rigjbit. In alluding before 
to a man's own prqpen soiif Ayliffe 4eoidei that it U 
called a man's own proper soil, thougli i|nother has the 
usufruct thereof, if the property of such soil be oidy 
with the builder. And k is the same if the soil be- in 
common with two persons, for even then either may call ' 

it liis own proper soiL But it is otherwise if the soil be 
in common unto all persons ; for the soil will giye place 
and go with the edifice, because it is granted or given to 
the first occupant ; and thus the answer of Martianusr 
the Roman lawyer, is taken and understood by Ayliffe. (c> 

2. On the contrary, if a man shall have built an edifice 
with his own materials upon the ground of another, such 
edifice becomes thepropeiiyof him to whom the ground 
belongs : for in this case, the owner of the materials 
loses his property, because he is understood to have 
made a voluntary alienation of it; and this is the law if 
he was (d) not ignorant that he was building upon ano- 

(a) Quod ideo provisum est, ne sdificia rescmdi necesse sit Quod si 
aliqiia ex causa directum sit sedificium, poterit matcris dominus, si non 
fuerit duplum jam consequutus, tunc earn vindicare, et ad exhlbeiHlum 
de ea re agere." — Just. Inst. lib. ii. Ut. 1. § 29, 

(6) Ayl. Pand. book iii. tit. 3. 

(c) For the English law on this head, see Part II. title Buildings, 
temporary, and Estate. 

{d) Just. Cod. lib. iii. c. 32. leg. 2. 



ther's land; aaldr therefore if tbd'H^Affito^bocdd^rfallpor 
It^e pulled dowii> such person ban' eventiunJiaiFe'iio 
claim to ihe inaterials. • 'BBt'itis!;appu^nfv'i£f|fae pro- 
prietor of the ground, of which* the faiuldcr was eonftnhM 
in poeseesion^, should pleadiiiat the edifice is his^-and 
refuse to pay the price of the materibte'vafafdUhe wages 
of the workmen, that then such proprietoptaMLj^'be'W- 
pelled by an exception of fraud; and this may assuredly 
• ...; betdone if the builder was the possessor^of thfe'gfro^nd 
. bmAfide. But it may justly be Objected to any tatm, 
w^o understood tiiat the land belonged to ainothbr,thM 
he 'had built rashly upon that growid, which he 'knew to 
be the property of anotber. (a) • " 

LawsofRome, •• ^XIII. — It being s^eeable to equity and' the'htw 

H(3iandrrc- of nature j that no one should enrich himself' by ^elbss 

kff onan^^^^ OT damage of another ; the Romans enacted as ^wehliiife 

otCef ^8 ground. ^^^^ ^^^^ j^^ who knowingly buikte our another portorffe 

soil or ground shall not lose the price* of his mnUidriaA^, 
nor the wages and hire of his labourers, but mighk' not 
only retain all profitable expenses whatsoever, by nkty'if 
exceptioMf which he has laid out on such impnrremente, 
but might likewise* sue for the same by way of actioii-. (1^ 
In France, before the ReToIution, a builder in dtk^'k 
case could' only have had an action to reeov^ tile nMeii- 

(a) '* De ofdi/lcatume ex ma wuttttiam wio aiim^^r^'EaidiferfO, ti^pmhn 
alieno solo ex sua materia domum sdificaverit, illius fit domos, aniu et 

# 1 1 y 

solctm est. Sed hoc casu materis donunus proprietatem ejus amittit» quia 
volontate ejus intelligttar esse alienata; utriqcu; si nonlfnorabat, se in alkno , 
solo edificare : et ideo, ficet diruta sit domos, materiam tamen vindloare 
alieno non potest. Certe illud constat, si in progressione constituto aedi- 
flcatore, soli dominns petat, domum saam esse, ncc solrat pretiom ma- 
terise ct mercedes fabrorum, posse eum per cxceptionem doli mali repelli ; 
utrique si bons fidei possessor faerit, qui aedificavit nam sdenti« solum 
alicnum esse, potest objici culpa, quod aediiicavcrit temere in eo so1q> 
quod intelligcbat alienum esse." Just. Inst, lib.ii. tit. 2. §30. 
(6) Ayl. Fand. bookiii. tit. 3. 



Barj^fcfa^pgOKllielibAHbecb stt r'MtiU* Hbllitti^'lll^lM'ifai 
iKstimcfr «»tep4ioa> at '^easore^; aM migbttf lier'pldadM 
Tda,inithd bja'ddiiiptill'alL'lte'^xpciiiseiir'A^ pttidrhinl.'(^) 
IWrhaufithe law iri>F)nhioithbsb^e»rinoetimy<Beigafl^^ 
from th^ foregtAog eah - aah nflem^flibCode Nupdtebii; and 
^hose iniHdfaEnd* I'tnidcrstflbldt' are upcm^inttoh the isttine 
eqiikaUeifooting^asfoilmerly';''*' * " ■ ' 

!>(*;§ XIVi.< — The ngbft oftwayv of oneipetlMi ihntagk Rkfatsofway^ 
a&othec's estate, tS 'iRriiidows iwkiiig^'nUto ahbtfaer^s mvty-waiis^ 
igrounda^ of plttohig'ijbeamB^ aikdi other -tiiitbersf ^ukto 
other peisbns' ivallsfaiid finch hke^priVfl^esy air^ cdlblft 
in the Roman law serviced, and arenfl^ddd^mto ttA'^k 
pradial and personal services. 

n- A ser^i€e^ $emUus vjmmg tihe BonafiJB, wad a right « - 

.whereby one thing or person wms^ subject unto another 
'thing or person^ • for nee and donvenience^ in addition w 
ift contradiction ix> common right.' Servicesweredirided 
.by them into rtal and personaL (&) 
s,, li€(a/, which are also called |>r«[fiai{.8eFnces> are^snch 
\aa.oi)>e estate owes to another estate; as, if Wilson/ trae 
the owner of snch a piece of ground, he had the right 
1^ a,.way threugfa the ground of another person; or 
fjb^ause; he waa possessed of a certain house, bis neigh- 
bour caanot beat out a light or a window: in his own 
house, overlooking the grounds of Wilson, or raise his 
»house on that side without his leave, (c) 
' " They are called pradial services because they cannot 
.^§^ constituted sine pr(Kdiis(d) without lands and tene- 
ments. In the Roman law, relating to these matters, 
ihfd Jm'pricdiaforium, all houses and buildings, whether 

(a) Ayl. Pand. book Hi. tit. 5. 
'" t*) ** Servitutes aut pcrsonarum, aut rerum.*'— Just. Dig. lib. viii. tit. I. 
Icg.l. 

(c) Ayl. Pand. book iii. tit. 5. 

{d) Just. Dig» lib. viii. tit. I. leg. 8 & 15. 
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ia town xnt countory, are ceiled pracka wtixmaia) ; wd all 
lancU, whether meadows, arable laiid9y or viueyards are 
denouunated priecfia rtis^ica. (6) 

With rural services we have iiotluog to do ia this 
plac^ and the city services^ the prtRdia urbana are thoso 
which appertain and adhere to buildingg^ (p); and they 
were called by the Roman jurists the aervices of cit^ 
estates^ because they called all edifices €ity estates, al- 
though they might be built upon farms or in villages. 
It was required by their city-services that neighbours 
8ho|il4 bear the burdens of neighbours; and by suph 
services one neighbour may be permitted to* place a beam 
upon the wall of another; — may be compelled to re- 
ceive the droppings and currents from the gutter-pipes 
of another man's house upon his house, area or sewer; 
oy may be exempted from receiving them ; -— pr may be 
restrained from raising his house in height, lest he 
should darken the habitation of his neighbour. ., 

Righte of § XV. — These services or rights, the Romans divided 

1? Affirmative ^^^ ^* ij^rmative, and 2. negative. 1. The qffimuUm 
rights. vf&ce firsts the oim^ ferendi, or that the walls of my 

neighbour's house shall bear the burden of my building, 
as mentioned in the last section; and which he was 
bound to repair if fallen into decay, or rebuild if it be 
prostrated (e{) ; unless it be otherwise agreed between 

(a) Urbana prsedia mnma adificia accepimtis.— Just. Dig. lib. 1. tit 16. 
leg. 198. {h) Ibid. leg. 211. 

(c) *' Pradiorum urbanorum servitutes sunt hae, quse ledificiis inhe- 
rent ; ideo urbanorom prsediorum dictse, qaoniam aedificia omnia urbana 
prndia appellamus^ etsi in villa ndificata sunt. Item urbanorum pnedio- 
rum servitutes sunt hae ; ut vicinus onera vicini sustineat : ut in parietem 
ejus liceat vicino tignum immittere : ut stillicidium, vel flumen, recipiat 
quis in sedes suas, vel in aream, vel in cloacam, vel non recipiat : ut ne 
altius quis toilat aedes suas, ne luminibus vicini official." — Just. Inst, 
lib.ii. tit. 3. §1. 

(</) " In omnibus servitutibus refectio ad eum pertinet> qui sibi servi- 
tutem adscrit/' &c. — Just. Dig. lib.viii. tit. v. leg. 6. §2. 
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UB. But while the wall is rebuilding^ the support, shor- 
ing or propping upef the house b9loiiged to ihe owoer * 
of such hQuse> to which the service wa# duet (a) 

(•13i6 second fi^topative light or ^ervioe tmong the 
Romtuigi) was that my n^^ibouf BbaU permit me to fix 
^ beaai, or piecfft of timber, or stone on Us wall (i>; for 
uo om could fix a beam* &c. into another's house with- 
out such a right, for if it be done without, he may by 
his own authority remove it. It was the same thing, if 
a man built a wall or erected any building on another's 
estate without lea^e, the owner might by his own autho- 
rity destroy it ; — because by the Ronutn law, that which 
was built upon any man's land, went with the soil and 
became the property of the owner. 
. A third kind of their affirmative right or service* was 
where a man might project his building so that carts 
and carriages were forced to go on another man's ground* 
or where be might make a balccHiy above it, or a vault 
beneath it. (c) 

h fourth kmd was, where he had the right of turning 
the eaves of his house, which they called suggrundia, 
over another's ground to protect his own walls and to 
k^ep them from the injury of the weather, (d) 

A. fifth kind was, the right of turning the droppings 
of the eaves of his house upon the roofs or ground of 
his neighbour ; or might receive the rain-water from his 
eaves into his cistern, if deficient in soft water, (e) 



(a) '' Sicut autem refectio parietis ad vicinum pertinet, ita fultura 
sdificiorum vicini, cui servitus debitur, quamdiu paries reficetur, ad in- 
feriorem yicinum non debet pertinere : nam, si non yult superiore fulcire, 
deponat : at restituet, cum paries faerit restitutus. £t hie quoque sicut 
in caeteris servitutabus, actio contraria dabitur : hoc est, Jus HH non esse 
me cohere." — Just. Dig^. lib.viii. tit. 5. leg. 8. pr. 

(5) " De scrvitute immitendi. — Hoc qaod dictum est de immissis, locum 
habet ex aedificio alia in aliud." — Just. Dig. lib. viii. tit. 2. leg. 25. pr. 

(c) Just. Dig. lib. viii. tit. 2. leg. 2. (d) Ibid. (e) Ibid. 
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A shth kind was, where his sink or gutter mJght ifun 
* tl>rongh his neighbour's house or grounds. {6k) 

A seventh kind was, when he might open in his wall 
what lights and windows he pleased i^ainst his tot^gh- 
hour's grounds, which otherwise he could not do. (&) * 

An eighth kind was, that he might have a^ cleftt and 
uninterrupted prospect from his house over the court dr 
yard of his neighbour, (c) • 

And a ninth kind, was that he might have )ei Vf^jxit 
passage through his neighbour's house or grounds, (il) • 
2. Negative 2. The negative rights were, first, that a man skcWId 

not turn the droppings of his eaves upon his .neigh* 
bour's' house or grounds, (e) Secondly, that he 'should 
not darken his neighbour's windows, {f) Thirdly,' ^bcA 
be should not hinder his neighboui''s prospects by build'^ 
i«g; olr by planting of trees, (g) Fourthly, that- M 
should not make any windows to overlook him> and by 
such means take away that privacy which evety ti&iltf 
desires to have in his dwelling. And lastly, that fH^ 
should not build his house without' his neighbour's 
leave (A); which otherwise of common right b^. tdight 
have done, although his neighbour's windows ' wIb^ 
darkened by it. (i) Yet he could not, generally dpesik- 
ing, build contiury to the form of the ancient building) 
or exceed the usual height (A) ; neither was he all6wed 
by any new erection to hinder the wind from coming 'i^ 
his neighbour's bam, which was necessary for the Mriii- 
nowing of his com. (l) 



• 1 ■ 



(«) Just. Dig. lib. viii. tit. 1. leg. 7, 

{b) Ibid. tit. 2. leg. 4. (r) Ibid. tit. 2. leg. 15. 

(fi) IWd. tit. 3. leg. 7; and Inst. lib. ii. tit. 3. § 1. 

(e) Just. Inst. lib. ii. tit. .3. §1. (/) Ibid. 

ig) Just Dig. lib. viii. tit. 2. leg. 15. 

(A) Just. Cod. lib. iii. tit. 34. leg. 8. 

(i) Just. Cod. lib. viii. lit. 10. leg. 1. {k) Ibid. 

(0 Ibid. lib. iii. tit. 34. leg. 1?. § 1. 
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If 9r Gontroyarsy ^ose, Gone^n^ng what iieigbt ^e 
building mi^t be carried, it was to be decided by ti^e 
laws of the place ; and if there were none that related 
tp suoh poi^^, the whole mfitter was left to the discre* 
tion Q^ the judge (a)> who8^4uty it was to enquire bow 
the buildings^ had been previously^ and to have a regard 
t^ the fonn of the neighbouring houses. (6) If any 
thing had been done contrary to these circumstances^ be 
wa^ to reduce the building to its proper form, and to 
cs^n^e that to be pulled down which had been irregularlji; 
ht^ttt^sit the cost of the person who erected it.((;> 

',,§XyL — An usufruct among the ancient Romans^ Of usufmcto 

., * -t. P • 1 • • '.I .!••.• in bouses and 

wasi tb^' right oi usmg and enjoying without dimmuUQn other buiid- 
ihe things iwhich are the property of another. But ai^ '"^' 
tbough an fisufrud was a right and therefore incorporeal, 
^ as it appertained always to a substance, it neces- 
If^y, foUowed, that when the substance perished, the 
m^frwi of course ceased, (d) . ^ 

In, the laws of England, there is no mention of such 
ii^fructs, which were customary among th^ Roman^j 
i^fthougt^.our neighbours the Frendi adopted them into 
t^ieir €0^, as may be seen in the foregoing title on «t]jte 
Cq^. Napoleon^ Yet, they may undoubtedly be create^ 
affiPDg us by agreement, or by testament. An estate for 
Jife, for years, or the will of the lord, sjqts Wood (e), are 
ajpipst. of the same nature. 

An usufruct was constituted by the Roman law, ;puot 
only in houses and estates in lands, but also in cattle 



(a) Just. Cod. lib. iii. tl^. 34. leg. 1. (6) Ibid. Ub. viiL tit. 10. leg. 12. § 1. 

(c) Ibid. Ub. iii tit. 34. leg. 5. 

(<f) '* Ususfhictus est jus alienis rebus utendi fruendi, salva rerum sub- 
stantia. Est autem jus in corpore, quo sublato, et ipsum tolli necessc 
est." — Just. Inst, Ub. u. tit. 4. pr. Dig. Ub. vU. tit, 1. Cod. tit. 33. 

(e) Wood's Imp. Law, p. 149. 
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attd other property, of which it is hot otkr btisiffe^i here 
to treat, (a) * 



ft i\ t 



&c. 



Usufructuary § XVII. •^-- By flie Rofiian law, if mttfmcfitaty hotii^ 

houses, if con* ■• ^ i* -i i /• .» . ■• 

sumed by fire, or DuildiHgs were consutned by fire, or an earthqulkey lol- 
fen by their own decay, then the usufruct of such houses 
was wholly destroyed, and no ustifrtict, eteti df the 
area, or ground upon they stood, could aftem^rds be^ 
come due to the usufructuary. (6) Nor did the usufrttet^ 
bein]^ extinguished, retive again, thotigh thd ^ifiee 
should be rebuilt, or restored to its fotmer state, ai^lHte 
the law formerly in France, (c) And, this was the Ro- 
man law, if the house were entirely consumed or pe- 
riBhed ; but as long as any part thereof reiimiaed staiid- 
iiig, the umfrudnafy retained the usufr«ict ^f the whole 
soil. The usufructuary was also bound to pc^orm' ail 
small repairs for preserving the buildings, tinleiM the 
expense were so great, that he preferred grrmg tip the 
usufruct, which he was not plermitted to do if such dilapi- 
dation happened through his hxM or negligence; {d) If 
the usufructuary built upon the estate, he could at a^ 
time take down the buildings (e), nor do any thing 'btit 
what was proper as good husbandry to the estatOi (/*) 
If the usufructuary were willing to relinquish his dirtn 
fruct, he Ivas not to be compelled to repair the lievli^, 
or any other duties that he must have done had he re- 
tained the same. For instance, if an usufruct in a house 
which was gone to decay had been left to Lucius and 

(a) *' Constituitur autem umufructus non tantum in fundo et sifibus, 
vernm etiara in servis, etjumentis, et csteris rebus." — Just. Inst. lib. ii 
tit. 4. §2. 4 

(6.) *' Si sdes incendio consumptse fuerint, vel etiam teme. motu,. vel 
vitio suo corroerint, extingui usumfructum ; et ne ares quidem usum- 
fructnm deberi/* — Ibid. §3. 

(c) Ann. Rob. de rebus judicatis. 

{d) Just. Dig. lib.Tii. tit. 1. leg.Cb. («) Ibid. leg. 15 

(/) Ibid. leg. 9 & 15. 
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the dilapidations were not occasioned through his de- 
fault, he, in that case, was dischai^ed from the repairs^ • 
if he were willing to surrender the Usufruct^ but if it had 
come to decay through his fault, he could not relinquish 
the usufruct, since he ought to have repaired it (a) 

§ XV III. — ^The Roman law made a difierence betwemi Difference be- 
a window for the purpose of light and air, and for pros- prospect, 
pect. (&) An action would not lie with the Romans 
for obstructing a prospect (except as in the last section)^ 
because the injuring a prospect was no nuisance, a 
prospect being a matter of pleasure, and not of necessity. 
And why, they ask, might not a man build his house aa 
high as he pleases, that another might not look over 
into his yard, provided h^ did not injure the light of 
another man's house. 

§ XIX. — By an ancient law of Rome, whenever a of buildings 
person built on another's estate without right or leave, others, 
the person so injured m^t, by his own authority, pull 
down and destroy such building, (c) But if a person 
built on his own estate, and did his neighbour a dams^ 
by such building, he could only sue him in a petitory 
action ; and in the mean time, he could not be hindered 
from proceeding with his building, because he had a right 

(a) " Sed cum fnictuarios debeat, quod suo suommque fSacto deterius 
factum sit, reficere, non est abeolvendns, licet usmnfmctum derelinquerc 
paratns sit : debet enim omne, quod diligens paterfamilias in sua domo 
fadt, et ipse facerc."— Just Dig. lib.vii titl. leg. 65. 

(*} *' lM»crhnen inter htndtds et prospectus. 'whiter servitutes, nr &Mirf- 
iHius officiate t et ne prospeeto offendatwr^ aKud et aHud observatur : quod 
iaprospectu plus quis habet, ne quid ei officiatur ad gratiorem prospectum, 
et liberum : w lumimbus autem (non officere), ne lumina cnlusquam ob- 
scuriora fiant : quodcunque igitnr faciat ad luminis nnpedimentum, pro- 
hiberi potest, si servitus debeatur : opusque ei novum mmciari potest, si 
. modo sic feciat, ut lumini noceat."— Just. Dig. lib.yiil tit. 11. leg. 15. 

(c) Just. Dig. lib.xxxix. tit. 5. leg. 10. 
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by law to do as he would on \m own.jestftte. And the 
. judges were wont to shew great favour . to worlm*^ 
buildup already begun {a) ; and it being: the publioJIfet* 
tprest that buildings should not be destroyed. Whan^n 
upon^ to remedy this defect in the ancient law/Jngtiniati 
decreed (6) that no one for the future should erect any 
edifice to the prejudice of another, after a prohibition or 
lawful admonition to desist from such new work^ -tiU 
the right was determined by the judges. • ' •- 

This prohibition was called by the Roman iftwyen 
novi operis ntmdato (c), an inhibition against new works^ 
and might be served either upcm the master or the work- 
men. (d) The judge was allowed to interpose and ex- 
amine the matter upon a complaint being inade to him^ 
but not otherwise. 

That this nundatum, or inhibition, should be effectual, 
it was necessary that it should be of one of the three 
following accounts: namely, 1. either on the account 
of preserving his own right ; 2. to prevent some damage 
that might ensue ; or, 3. in defence of the rights of the 
pubUc. (c) If this inhibition were not obeyed, then 
the works so offending against the law were to be 
destroyed, (f) 

These extracts from the laws of ancient Rome, will 
serve to prove the great care of the Romans in all affairs 

(a) Ayl. Pand. bookiv. tit. 36. 

(b) Just. Dig. lib.zxxix. tit. 1. leg. 1. pr. 

(c) Ibid. leg. 1. gloss, in 1. 7. 

(d) " Nunciari autem non utique domino oportet : sufficet enhn in (re) 
prnsenti nunciari el, qui in re prssenti fuerit^ usque adeo ut etiam fabris 
rel opificibus, qui eo loci operantur, opus novum nunciari posset." — nud* 
leg.5. §3. 

[_e) " Nunciato fit, aut juris nostri 'conservandi causa, aut damni d^iel- 
lendi, aut publica juris tuendi gratia.*' — Ibid. leg. 1. § I64 

(/) ^' Ut si non recte sMUficayerit, omne epus quod post deouncia- 
tionem fecerit, suis sumptibosdestruet."— Just. Dig. Ub. yiiL tit. 11.. 
leg. 1. 
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relatiYe to Architectufal Jurisprudence. They wUl 
lighten the way to our numerous laws upon the same 
subject, that require the perseverance and the talents 
of a Papinian to digest them ; and lead, I trust, manjr 
of our architectural stud^its to peruse them at length, 
as explanatory of many of the obscure passages of our 
principal text-book, Vitruvius. It is my intention to 
collect the whole of them into one Yolume, and publish 
them in the course of the ensuing winter, with a literal 
translation and commentary, as an appendix to the pre- 
sent volume^ and as elucidatory of Vitruyius, and of the 
architectural remains of ancient Rome. 
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ARCHITECTURAL JURISPRUDEiSTCE. 



ANALYTICAL DIGEST. 



PART 11. 



TITLE I. 

ABATE . 

§ I. — To Abate, from the French abattre (a), to Definition of 

abatement* 

pull down^j in architectural jurisprudence, is the pros- 
tration, destroying or pulling down, of houses, by the 
usufiructuary or tenant; tof the damage of the proprietor. 
In common law, it is thtg discontinuance of a legal pro- 
cess. The old law phrase is abattre maison, and is 
punishable at law, in the same manner as committing 
waste. See title Waste. It is but little used by mo- 
dem practitioners; but as it may occur in ancient or 
provincial practice, is "the lessee shall not abate any 
of the buildings upon the said demised estate," it is 
here introduced. 



% II. — ^To abate is also used in contradistinction td Sis- I» ^ the op- 

, 1 . positeofdis- 

seise ; for as he that puts a person out of possession of seise, 
his house &c." is said' to disseise, so he that steps in 



I i> I 



(a) '' Abater,*' says Lord Coke, '* is both an English and a French 
word, and signtfteAi Hestruert or prosiemere, ' -^ lit inst« p. 134 b, 

F 2 
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between the former possessor and his heir is said to 
abate. H^ is called, aa abater, and th^ ajct of intrusion 
or interposition is called an abatement, (a) 



■ *ff •••■■■•I ^t. 



TITLE n. 

I 

ACCESSOfllAL BUILDINGS. 

Definition of § I. — Accessorial buildings are minor structures, in 

ftccessoriftl 

buildings. addition to the principal or Estate building, ohd bcilong 
in some instances to the landlord, or freeholder; and in 
others to the tenant. In the former cases^ the accesso- 
rial buildings must be lefl on the freehold^ and keptin 
repair as well as the principal ; but hi the latter ihey 
may be removed under certain restrictions, although the 
accessories be of more value' thkn the principal. 

Lord Hard- § II. — In the case of Lawton v. Lawton (6), wfaidi 

wickesopuuon •* ^ . . 

thereon. was decided by Lord Chancellor Hardwicke, in th^ 

year 1743, his Lordship^ in giving his judgment, thus 
explains the principle. of the rule respecting such build; 
ings. ** To be sure^ in the old cases they go a great way 
upon the annexation to the freehold ; and so long ago 
a^ Henry the Seventh's time, the courts of law con- 
Sftjrued even a copper and^fumace^ to .l^e p^t. of . ^ 
freehold. SincQ that time, the gefier^ groumlt^J^be 
courts have gone upon, of relaxing this strict constroc- 
tion of law is, that it is for the benefit of, the . p^bliq. to 
encourage tenants for Ufe to do what is advantageow to 
the estate during their term.*' . ' •'' * 

• pi ■ . ■ ' . 

^w8 of the .§ Ill, -- Among the Romans all buildings were'fwok- 
tkis head. oned as accessions or accessories to the soil, the tedfl- 

(a) Co. 1st Inst 41. 277 ii. (4) Atk..Tol,^ p. 13..,. ,.„. 
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lord being the owner of the soil, and the tenant of the 
accessorial buildings ; and with them, when a man 
built on his own proper soil with another's materials, he 
was understood to be proprietor of the building, be- 
cause all that is built on his soil gave place to and 
went with the soil, (a) See Buildings, Estatb, 
Fixtures. 

§ IV. — The Romans also considered as accessories AocMwrksto 

baucuDgs. 

such as we call landlord's- fixtures, or such as cannot be 
removed by the tenant. As, if a man sells his house, 
the glass windows, chimney-pieces, and other fittings, 
belong to it as accesaarieSf and are thus well distinguished 
from tenants' fixtures. (6) Wainscot, benches, doors, 
windows, furnaces and the like, are accessories to build- 
ings, and therefore considered as part and parcel of the 
freehold, and pass. by bequest, conveyance or lease of 
the house, (c) 



TITLE III. 



ACRE. 



' § I. — -An Acre, from acre, Saxon, in the measuring Contents of 
of land, is a quantity containing forty perches in length, acre, 
and^four in breadth (i); or in proportion, be the length 

(a) ^ Cum in suo loco aliquis aliena materia ndificayerit, ipse dominus 
inteUigitiiK sdifisi; quia onme quod intedf/icatur, aoh cedit," — Just Dig, 
lib. zU. tit. 1. 1^.7. §10. 

(6) Bartoliis, on the following law of the Digests : " .^Idibus distractis^ 
re\ legatis, ea esse aedium solemus dicere, quae quasi pars ndium, vel 
propter- cdes: faabhitur, at ^vtk imteal."^Just. Dig. lib. xiz. tit. 1. 
leg. 13. § 31. (c) Co. 1st Inst. 53 a, 

(dj ** Acra (in Cornwall) continet 40 perticatas in longitudine, et 4 in 
latitudine, etquaelibet perticata de ]6pedibus in longitudine." — Co. Ist 
Inst. p. 5 6. Stat, dc Admensuratione Terrae, incert temp. 
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Aeiion, 



paUt II. 



or breadth more or less, the qa^tlty being 4840 yards. 
The name is common to the English^ French and Ger- 
mansi in legal Latin acra, and in pttre Laiin jugerwn. 
In Dom^ay Book it is called arpen prati, silvm, &c. (a) 
By the customs of various countries, the perch dififera 
in quantity, and consequently the acre of land. The 
customary length is sixteen feet and a half, in Ireland 
it is twenty-one, in Staffordshire twenty-four, and in 
Cornwall, according to the note in Coke (6), it is six- 
teen feet in length. According to the statute of 24 
Hen. 8. c. 14* concerning jbhe sowing of flax and hemp, 
it is declared that 160 perches make an acre, which is 
40x4 = 160. The 33 Ed. 1. st. 6. agrees ^ith this 
measurement. 



Acre an open 
groond. 



§ II. -^^ The word acre formerly meant an open ground 
or field ; as, castle acre, west acre, long acre 8cc. 



Definition of 
an action. 



TITLE IV. 

ACTION. 



§ I. — An Action is the right which every man has 
of demanding, in a court of justice, that which is due 
to him ; and in reparation of the injury that is done to 
him, whether it be by deed or words, (b) 



WiUlie 
against de- 
stroyers of te- 
nements. 



§ II. — An action, therefore, will lie against any in- 
cumbent, tenant, or other occupier of another's inherit- 
ance, (or the injury done by them to such inheritance. 



(a) 10 Rtc. I. inter fines. 

H) *' Actio autem nihil aliud est, qu^ jas persquendi in jiidiGB, ^piod 
sibi debetur." -^ Just. Inst lib. iv. tit. 6. in yrm» 
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^ IIL-^AAd agaiast.^ teoant, either on the case or For trespass 

And iNTftSte 

for trespass Jbr voluntary^ yraste comnutted after the 
expivalioii of a notice to quit. See tiie case of BwcheU 
y.Hainsby ((i)> tried before Lord Ellenboroughin 1S08. 

■I § IILi — In an actMi on the case for dilapidations by Fordiiapida- 
)9ncce6Sor> the declaratioa was upon the custom of the 
realm, and hdd good. (&) 

§ IV.^-^An action on the case was brought hy a Against ecde- 

, t * T i* j*i *j ^* siastical per<-- 

vicar successor ctgamst his predecessor ^ lor auapidations, gong, 
who, by taking a second benefice without cure, &c. had 
lost this vicarage. It was objected that l^is action lay 
not^ but that the proper remedy was in the spiritual 
court. Buty after long debate, the plaintiff had judg- 
ment ; and the cases referred to in Viner's Abridgment 
were cited, (c) 

The executors of a deceased rector may be sued in 
separate actions, for dilapidations to different parts of 
his rectory, as was decided in the case of Young v. 
Munby. (d) 

§ V. — Dr. Sands, a residentiary prebendary of the gy ^ preben- 
church of Wells, brought an action in the spiritual court ^^^^^^ 
for dilapidations as^ainst the executors of Dr. Pierce, his ®^*"* P^®^«- 

r ^s ' cessor. 

predecessor ; and they on the other side came and 
shewed, that in that church there are eight residentiary 
prebendaries to which, to encourage them to residence, 
th,er9 are eight houses belonging, that to each prebend 
there is a hpus^ belongings but not any house in certain^ the 

(a) Camp. ToLL 1^360. ' 

(A) 3 Lev. 268. Pasch. 2 W. & M. in C. B. Jones v. Hill. Taunt, vol. 
vii. p. 392. 

{c) Carth. 224. Pasch. 4 W. & M. in B.R. Jones v.Hill. Ibid. 

id) Maiile and Sjolby's Rep. p. 183. Also JLord Raym. Rep. p. 339. 
Mod. Rep. p. 542. Salk. voLi. p. 11. 



t^ AiUipfii 
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MsA(y,Aat;if^ ^ privilegi of appoiniing.fw/Hii htms^xk^ 
timks\fit to each prebendary, but be muat.fi^ppoiat em* 
They hence inferred that thU boiise gOe^uXlotyjia BVJSi/^ 
sion, nor is it part of the, corp«^ of a pirelbmdy for th^oil^ 
is prebendary^ and hath one house allotted bimy and «^ 
was Dr. Sands; .^and afterwards* ^pOA 1^^^ d^tht^pf 
another prebendary^ another houae»,s fB^it; Mi^ 3x^^ 
Jones answered. It is true here are eight houses belong- 
ing to eight residentiary |ire(eiu2am<«. whereof each pi*e- 
bendary (fe^'tire is to have one ;. that no oi^h<mse is asQ^ 
tainedtfi any, particuhir prebend, or is parcel of any ,p^- 
ticular prebend, but ought to be assigned to J^me p$^- 
ticular prebend, and when the bishop doth so a^ign Jq^ 
virtue of his power, and not by virtue, of any. estate he 
had in him, then it is part of the preben4> and shaljl^be 
Uabk to a suit for dilapi^atiom ; wherefore tb^r^ ought 
to be no prohibition, (a) , .,^,^ 

Action a reme- ^ VL — ^Au action on the cas^e, in the nature »gf the an- 

dy for waste. . ^ ^ ' , ^T \ . i - 

cient writ of waste (6), wmch being now lalmost, super- 
seded, is the most usual remedy for waste'; but from SQpde 
recent decisions, it is doubtful whether it can be main- 
* ts^ined for permissive waste oply. In the case of Gjib^n 
V. Wells (c), which was an action. on the case agaii^^,a 
person who is stated in the report to have been, t^fu^d 
atwiil to the plaintiff, but was described in th^ decl^^pEt- 
tion as holding '^ for a certain term, not^.et ^et^fmi^ed 9" 
t^e i^j^ries proved amounted only to permi§si^e . ^as^, 
and Sir Jamie^ Mansfield, Chief Justice of the Comi^pn 
Pleas, non-osu^ted the plaintiff, saying, that although an 
action on the case might be maintained against a tenant 
at will, yet that he had never known an instance of such 
an action being maintained for permissive waste only- 

(«) Skin. 121. pi. 18. Trin. 35 Car. 2. B.R. Dr. Stad*8 feaie. 
(6) Sec Writs of Waste. (c) 1 Bos. & Pul. Ni R'. 290. 




And on ^'tmitfn (»% tiew tiiti. Ids lordUiip iddkd, 
that an la^cm'ta tfie'taae iiiigbt be ntamtuned tar 
urf^i wttftte, but^dtttttift CMnton hew, V anj ptrt of liife 
ptfeari^ aife Mjfiy«| to* be daa{adacted, it ittoaiili to 
perfiif«5iv«ifBdte;'iari tliiilfif iliatact^ woe 
ttble, 8t!K;h' to actioRi triglit be broogfat agattrt 
MiDilly wfae dtttttted te^M^Mtfr a bidun winibvr* 

% VIL— *In anotheraittiflar lAotmiy reported in Tumleo, 
Heme v. 'BenlUno iia)\ the ddtettdsBolt was a ttmmd f» 
ifear^y and yet ihe'dedflioii waii gnreti that an action ea 
the case'tcanndtbe'flUiinfaikied agtanbt a tenant fir jreaiiy 
tor pfr^tt8siveiifiM/& It is'a aofitafy* eia^ and majnot 
be viewed as & plecbdent, as Ae rale tibae kid dofwn 
^ that anr^iU^oonoto the case doen not lie against a fewotf 
kxpemdsme mmt^** is not borne out by die anthoritj 
cited in support of it (6), which only diews, as does Sir 
James Mansfield's rule, that such an action cannot be 
maintained against a temmt at wUL In this action, 
{Heme v. Benbow), the plaintiff dedaied in case, and 
alleged that certain buildings in the defendant's oeenpa- 
tion were roinoos, prostrate, and in decay, for want of 
needfttlahd necessary reparations. The defendant suf- 
fered judgment to go by default, and Tcry small damages 
were giyen. On a motion to set aside the inqmsition, 
the court said, that if that action coold be maintained, a 
lessor might dedaie in case, for not oecspying in an 
hnsbandlike manner, which conM not be. That the 
facts allied by the plaintiff were pamUuv e w^Mie, fioc 
which an acticm on the case coold not lie, and the 
Countess of Shrcwdrary's case, was cited in support of 
it. (c) 

{a) VoL ir. p. 764. 

{b) The CooDteM of Sknw^barf* cmt, wlacfc k nf^^Ud ilU^. 
13 Cr^, Eaiz. 777. 7M, aC U> 8« ^^ •''•^ 
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Action. 



PART II. 



For breach of 
covenant to 
repair. 



§ VIIL In another action of a Bimilur natitre^^ Jwies 
Yn Hill (a), the plaintiff, as in the last; tledared in case^ 
and stated in his first count that the defendant held 
certain messuages as tenant to him for the remainder efu 
term ef years, upon condition ^o repair and leave thepr^ 
mkes in a$ good plight and condition as the same were my 
when finished under the direction of a surv^or, and the 
breach of covenant was for not repairing during the 
^nn, and for yielding up the premises in much worse 
offder than when the same were finished under the di-^ 
r^otion of a surveyor. The declaration also contained 
two. other counts, stating facts which amounted to per- 
missive waste. According to the report in Taunton, Sir 
Vicary Gibbs^, Chief Justice of the Common Pleas, ap- 
pears to have refused to give an opinion on the general 
queiition^ whether an action on the case will He for per- 
wimve waste; stating that it could not be waste to omtt 
putting the premises into such repair as A. B. had put 
them into. Mr. Taunton adds in a note, that he could 
Qot collect whether the court expressed any decided opi. 
nion on the 2d and 3d counts, on which the counsel did 
not much dilate, but which had no reference to the repairs 
done imder the direction of the surveyor, Mr. John Mid- 
dleton. 



In lui action 
for dilapida- 
tions, money 
cannot be paid 
into coart. \ 



§ IX. — In an action for dilapidations, the defendant 
cannot pay money into court, on the common rule. In 
the case, SaU v. Salt and another, the plaintiff having 
iHPOught an action against the defendants: as executors 
of the last incumbent of the rectory of HUdershamm 
Cambridgeshire for dilapidations, the defendants paid 
£300 into court under the common rule; to set aside 
which rule the plaintiff obtained another rule nisi^ on 



{a) Taunt, vol. vU. p. 392. 1 B. Moore, 100. 
{b) Durnf. & East. vol. viii. p. 4. 
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the authority of the case of Sfmre v. Archer, reported in 
the 2nd yoL of Strange, p. 906. It was argued. Not. 02, 
1798, by the couBHel (Wilson) in support of the rule, 
that this demand, (yiz. £960) so &r from being certain, 
is capable of being ascertained by mere computation, and 
is perhaps of all others the most uncertain that can be 
brought into a court of justice, it depending on the 
opinions of architects and surveyors. In an action of 
covenant for not repairing, it is clear that the defendant 
cannot pay money into court. On the first day of argn* 
ment the court said that in point of reason the defend- 
ants ought to be permitted to pay money into court, but 
wished to have an opportunity of looking into the cases 
before they decided the question, and on this day the 
Chief Justice Lord Kenyon said, '' we have looked into 
the cases, and are of opinion that they do not warrant 
us in determining that the money shall be paid into 
court in this action." The case of Squire v. Archer is a 
direct decision on the point. 

^ X. — An action on the case, says Mr. Hargrave For neglect of 
in one of his notes to Coke's Institutes, will lie for '^P*""' 
damages arising from the neglect to repair, (a) 

S XL — So again, if two tenants in common (b), or Twotewmto; 

. . one wiUing lUM 

joint tenants, be of a house or mill, and it fall into the other vn* , 
decay, and the one is willing to repair the same, and pair ^ir to 
the other will not ; he that is willing shall have a writ '^™ ^' 
de reparaiumefadendSi ; and the writ saith, ad reparationem 
et susteniationem^ ejtisdem domus teneantur ; and whereby 
it appeareth that the owners are in that case bound pro 
bono publico for the public good, to maintain houses and 
mills which are for the habitation and use of man. 

(o) See Fitz.N.Br.cd. 1730. p. 296. note (a). 

(6) Ibid. 127. Reg. 163. Cok. Inst, part 1. p. 546.) 
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§ XII. — An action was brought, says Nelson, in his 
Rights of the Clergy by Bishop Bancroft, against the son 
and heir of his predecessor. Bishop Aylmer; against 
OM*jP«bliop ^ixom he obtained a sentence in the court of arches for 
against Bishop £4210, as damages for suffering dilapidations in the 
lapidations. palace and cathedral of his diocese. And because the 
son had not a |>er«07ia/ estate from his father sufficient 
to satisfy the damages, the lord treasurer Burleigh was 
desired to bring a bill into parliament for the sale of. so 
much of bishop Aylmer's estate, as would discharge llie 
same. This measure of lord Buileigh's was both wise 
and equitable, especially when it is considered that the 
lands and real estate which descended to the son, were 
purchased with that very money which should haire 
been expended in the repairs of the episcopal palace aiid 
cathedral. The heir, we are. informed, thought fit, 
however, to compound with bishop Bancroft for a con- 
siderable sum of money, in order to prevent the making 
a law to inforce him to pay the whole. So did Arch- 
bishop Iskpe, as hereafter mentioned, likewise sue the 
executors of Offbrd, archdeacon of Middlesex, for diliqn- 
dation, and recovered. 

An action for § XIII. — An action for ecclesiastical dilapidations, nuy 

Gcdcsisstical 

dilapidations be maintained in the courts of common law. Although it 
jj^^miQ^^^. was formerly doubted whether any such action could be 
brought in the common law courts for dilapidations, that 
point has been considered as settled ever since the case 
of Jones V. Hill, (a) And such an action may be main- 
tained by a prebendary, as well as by a parson or a 
vicar against his predecessor, as was settled in the case 
of Raddle v. D*Oyley. (6) 



^ (a) Lev. vol.iii. p. 268. 



(b) Durnf. &East. vul.ii. p. 630. 
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TITLE V. 

ADjrXCTION. 



§ I. — Adju.nction, is the act of adding to a thing DefiBitacwof 
more than was in it, or it had before ; as building on 
another man's soil, fitting up another man's house &c. 
See AN!fEXATioy ; Fixtures. 



§ II. — It is a legal maxim of very ancient date (ii) Ln^ 4*fr«Tt of 

, . adjunctiuii. 

that whatever is adjoined to, or becomes an adjunct to 
a principal, becomes part of that principal to which it is 
adjoined. As, if I build a house on Wilkin's freehold, 
the principal is in him, and the adjunction in me ; for 
the property of the thing added is lost so long as ad- 
junction continues. Thus the houses in Bedford Square 
are adjunctive to the freehold of the Duke of Bedford, 
and at the expiration of the building leases, become tlie 
property of the duke, on whose soil they are buiil. 

§111. — Besides houses builtby persons on the freeholds si>ericsof sui 
ofothers which are adjunctions, there are also adjunctions ^'"'^ '"" 
of chattels &c. to houses already built, in the nature of 
finishings, which also become the property of the owner 
of the house ; for the mere act of adjunction makes the 
materials become a part and parcel of the freehold, and 
it would be a trespass in law to remove them. Adju/ir- 
tion, says Mr. Hargrave in his notes to Coke's 1st 
Institutes, is rather a term of the logicians. The acces- 
amum of the civil law answers best to our ienns of re- 
gfirdant, {gfpendant, appurtenant and incident. 

%W. — This makes the difference between adjunc- Difference be- 

. ^ ' ' iyfcen adjunc- 

turns and fixtures, that the latter by recent decisions tionsandfix- 

•^ turca.. 

M " Si quia in alieno solo ex sua materia domum xdificaverit, ilHus 
fitdomos, cajm et lofaiiii est" —Just. Inst. lib. ii. tit. 1. § M). 
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may, under certain circttmstancesy be removed, and the 
former in no case, without incurring the penalties of a 
trespass, de bonis asportatis. The owner of the reversion 
if such adjunctive finishings be removed, whether they 
were added under the powers of a repairing lease, or the 
lease of an unfinished house, may support an action of 
trover for their recovery, if removed either during the 
continuance of the lease, or at its termination. As in 
the case of Farrant v. Thomson (a), where certain mill- 
machinery had been demised with the mill for a term, 
and the tenant without permission of his landlord sever- 
ed the itiachinery from the mill, which was afterwards 
seized and sold under an execution against the tenant ; 
it was held that the property in the machinery instantly 
vested in the landlord, when separated by the wrongful 
act of the tenant ; and that the landlord was entitled to 
his remedyas before stated. See Accessorial build- 
ings; Annexation; Fixtures; Buildings, tem- 
porary, estate &c. 



TITLE VI. 

agricultural buildings. 

Aj^ricultoral A TENANT in agriculture, who may erect at his own 

rern^Se?^ expense, and for the more necessary and- convenient oc* 
tmpation of his farm, any buildings of brick and mortar 
"and tiled or slated, and let unto the ground, cannot re- 
move the same, though during his term, and leaving the 
premises in the same state as when he entered. But 
if they be built on blocks, rollers or pattens, they may 
be removed. See Annexation ; Buildings, es- 
tate; Fixtures &c. 

(d) Bftrneir. & AM. vol. y. p. 92S, 



♦I'l 
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Lord Ellenboroagh, in the case of Elwes v. Maw (a), 
(mentioned in title Builbinos, tbmpobary ; Estate 
&c.) has established an unqualified rule, that excludes 
agricuUurcd tenants from any participation in the advan- 
tages possessed by tenants in trade : and this distino^ 
tion as well as in die manner of building must be at^ 
tended to in practice. 



TITLE VIL 

ALTERATIONS WITHOUT LEAVE. 

§ L — Alterations of tenements, or despoiling Alterations 
them against the landlord's wishes, as^ in alterii^ a pri- landlord'* 

. , . ^ • . * , 1 * wishes illegal. 

vate house into a shop, or mce vevsa, may be suspended 
during progress, by an injunction from the court of 
chancery. As may the commission or threatening of in- 
tended waste (see Injunction), and such injunctions 
have been granted. (6) 

^ II. — So can the lessee be similarly restrained from And can be re- 

^. . . ^ strained. 

pulling down buildings, and not only so, but the court 
will also compel him to put them, if suffered to run to 
decay or waste, into the same condition as they were, 
when he took them, (c) 



TITLE VIII. 

AMBftY, 



« . • 



I • 



Ambry, a corruption of Almonry, is the apartment Ambry or ai- 
where the arms, plate, vessels, utensils and every thing , .. . . [ 

(o) East's Rep. voLiii. p. 38. {b) Yes. Rep. vol. xiv. p. 526. 

(c) Com. Dig. tit. Chancery, D 11. Woodf. c.l6. §3. 
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necessary for housekeeping, are kept. T(»nlins, in his 
Law Dictionary^ says, that probably the Ambry at West* 
minster is so called because it was formerly set s^part 
for that purpose ; or rather, the aumanery, fir^nn the 
Latin eleemosynaria, an house adjoining an abbey « in 
which the charities were laid up tor the poor, and occa- 
sionally distributed. 



TITLE IX. 

ANCIENT DEMESNE. 



AMlmtde- Anctent ^demesne, vetus patrimonium domm^ is the 

tenure by which all the manors belonging to the cnown 
in the days of St. Edward. and William the Conqueror 
were held. It occurs in ancient copyhold titles. 



TITLE X. 

ANNEAtiNG OF TILE. 

Annealing of ^ I* — The annealing of tile mentioned in the old 
* * '""* statutes relative to tile and brick making, particularly in 
that of the 17th Ed. 4. c.4. which is still in force, sig- 
nifies the burning or hardening of tiles. In the third 
section, '^ the justices are to call before them such 
persons as have best experience in the making of tile, 
to search and examine the digging, casting, turning, 
parting, making, whitening and annealing of tile." 

Berinitkm. § II. — It is deriyed from the Saxon word OnaJan, 

to heat any thing in such a manner as to give it its true 
temper. 



TIT. *!/ § 3. Annextttimt. 

% III. — Tk^ justice of peace aforaMudy cm infoniia<< iVaaityfor 

CNnisaoii. 

tion 8ic. that fhich annealing has not been done/ shall 
catit^ the tiles so improperly made to be forfeited. 
Same Act, ^ 3. 



TITLE XI, 

ANNEXATION. 



'■• ■ 



§ I. — An n ex ATioN, in architectural jurisprudence, iMuuiioB. 
is the permanent affixing or annexing of fixtures, chat- 
tels, finishings &c. to a house, so as they cannot be le- 
gally removed. Thus, timber used in the repairs of a 
house becomes so annexed Co the property, and becomes 
a part and parcel of the house, and the property of its 
owner. 

§ II. — Whenever a chattel, fixture or other thing is Ltmai 
so annexed to the freehold, as to become a part and 
parcel of such freehold, or cannot be removed without 
damage to the freehold, it cannot be removed by the 
annexor without rendering himself liable to an action of 
damages ; for by the act of annexation it becomes a 
portion of the freehold ; that is, the annexation or ac- 
cession becomes part of the principal, (a) 

^ III. -^ The lawyers admit the followiiig authorities AmburHien. 
upon the subject of annexation ;■ namely, 10 Hen. 7. 
pi. 2. ; 20 Hen. 7. 13 ; 20 Hen. 7. 26 ; Coke on Littleton, 
page 53, a ; see also Mr. Hargrav^s notes on this por- 
tion ; Lord Cok^s Reports, vol. iv. p. 63 ; Bui. If. P. 
p. 34 ; Amb. 113 ; Atkhu, vol. iii. p. 13 ; Eatt'a Repf>rt8, 

(a) " Acccstto cedit principafi."— Gothofr. Glow in Just D{f . fib 
xxxiv. tit 2. leg. 19. $ 12. • 

C 
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vol. iii. p. 60 ; Taunton's Reports, vol. vii. p. 190 ; and 
particularly Amos and Ferard's Law of Fixtures, tit. 
Annexation. Also, Fixtures; Buildings, tempo- 
rary &c. in this work. 

How a tenant § IV. — Buildings may therefore be so constructed 
effect of tkis that tfaey shall not be considered as annexed, and there- 
fore appertaining to the freehold ; and fittings and other 
ornamental finishings to dwellings, so as not to be con- 
sidered legally annexed or affixed thereto. For, unless 
they be absolutely annexed to the realty or principal, or 
annexed to the freehold by means of nails^ bolts, mortar, 
or the like, they will be considered by the law, as mere 
loose and moveable chattels. Thus it has been de- 
cided (a), that if a tenant erects any barns, granaries, 
stables, or other accessary buildings, upon blocks, roll- 
ers, stilts, pattens, columns, or pillars, not annexed or 
let into the ground, the landlord is not entitled to con- 
sitter it as part of his freehold. A tenant, therefore, by 
constructing his accessary buildings, in these or simi- 
lar methods, may make useful and valuable additions to 
his premises without, either having to leave them behind 
at the expiration of his lease, or be liable to be sued for 
dilapidation or want of repairs, under the covenants o^ 
keeping in repair all buildings erected and to be erected 
during his term. For they will be moveable chattels, 
and not annexed buildings. See Taunt, vol. i. p. 19. 
Bamew. & Aid. vol. ii. p. 1 65. 



(a) East's Rep. vol. iii. p. 55. Esp. vol. iii. N. P.O. Tiunton, yol.L 
p. 20. Viner's Abr. vol. ii. p. 154. Bui. N. P. p. 34. ^^ 
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TITLE XIL 

APPENDANT. 

Appendant, says my Ix>rd Coke {a), is any inheritance what an ap- 
belonging to another that is more worthy ; and is a sort ^^^ °* "* 
of adjunction to a principal, called iSk the Ronuoi civil 
law adjunctum.' See tit. Adjunction, Thus^ incorpo* 
real things, as advowsons, ways^ courts, commons and 
the like^ are appendmits to corporeal things, as houses, 
manors, lands &c. A seat or pew in a church may be 
an appendant to a house^ but not to land, as apper* 
taining to. the inhabitancy thereof, (i) 



TITLE Xlir. 

APPRAISERS. 

§ L — By the statute of the 46 Geo. 3. c. 43. sec. 4. AneWtccta and 

_, 1 •! 11 I • surveyors are 

*^ Every person who shall vahte or appraise any estate or appraisers by 
property, real or personal, or any interest in possession ' 
or reversion, remainder or contingency, in any estate or 
property, real or personal, or any goods or effects, for 
hire or fee, shall be deemed an appraiser within this 
act.'' 



§ IL — By the 5th section of the same statute it is and therefore 

. . must take an 

enacted, that " no person shall exercise the calling of annual licence 
an appraiser without taking out a licence as herein 
mentioned; and such licence, shall state the name and 
abode of the person taking out the same; and two 
commissioners of stamps, or any person authorized by 
them, may grant such licences, and such licences, issued 

(a) Co. Ist Inst. p. 121 b. W Ibid. p. 122 a. 

g2 
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between the 5th July or 5th August, afaall be da;ted 6th 
July, and when issued at any other time^ oa the day 
granted ; and such licence shall be in force till the 5th 
July following." Therefore it is expedient that every 
architeet, surveyor of buildings or builder^ who may 
measure and value work, as it is in the meaning of the 
law, appraising without taking out such a licence, or he 
will render himself liable to the penalty of 50/. Id. 
sec. 6. 

How they § III. — By the 8th teclion of the same statute^ it is 

their appraise- further enacted, that " every appraiser shidll¥rite, in 



ments. 



words or figures, every appraisement made by him, or 
any person for him, and the full amount thereof; and 
within fourteen days after making it, deliver the same 
to his employers, so written on duly stamped paper &c. 
on pain to forfeit, for neglect herein, 50/. ' 

Ckkstof Ucence. § IV. — The licence to use and exercise the ^ling 
or occupation of an appraiser, by the 55th' Gteo. 3. 
c. 184. is 10s. Auctioneers licensed may act as ap- 
praisers, without taking out this licence. .46 Geo. 3. 
c. 43. sec. 7. 



TITLE XIV. 

APPROPRIATION. 



Definition of § I. — APPROPRIATION, from the ftenAh word ap- 
appropriation. ^^^^^ j^ the proper sense in which it should be 

received, is when the preferment or ecclesiastical inte- 
rest, whatever it may be, is in the hands of a spiritual 
person. The word is derived from the sentence in pro- 
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prices ^tsUiSi for thair own immediate beaefit ; or, appro- 
priated in a proper maimer. Whereas — 

. § II. — iMPBOPRiATiaN is when the preferment or inwhatitdif- 
ecclesiastical interest is in the hands <^ a layman^or propnatioii. 
mproperly held, (a) 

§ III. — These words appewr at present to be con- These words 
founded in modem law books, or treated as syno^ founded.' 
nyrms ; and, since jbhe Reformation, are so used in the 
various statutes; as in those of I Eliz. c.9. ; 1 and 2 
Phil. & Mary, c. 4. ; and 29 Car. 2. c. 8. 

§ IV. — According to Blackstone (i), and Plow- What an ap- 

. . , . propriation 

den (c), an appropnation seems to be, the annexation consists of. 
of a benefice to the proper and perpetual use of some 
spiritual corporation^ either sole or aggregatCj being the 
patron of the living, which is bound to provide for the 
service of the church, and thereby becomes perpetual 
incumbent. When the appropriation is thus made, the 
appropriators and their successors must sue and be 
sued in all matters relative to the rights of the church, 
dilapidations, 8cc. by the name of Parsons, (d) 

Cowell also agrees in this, and defines an appro- Definitions of 
priation as the severing of a benefice ecclesiastical, to JSn*'^^'^^^"^" 
the proper and perpetual use of some religious house, 
or dean and chapter, bishoprick or college, but does 
not go so far as Blackstone and Plowden, in attribut- 
ing to the sole as well as aggregate spiritual body. 

§ V. — Ayliffe says (/), an impropriation is properly What an im- 
so called when the church land is in the hand of a lay- ^^**P"* 



i«' ■. 



(a) See Spelman on Tithes, cap. xxiz. p. 137. 

(A) Comm. 384 & 385. (c) 496 — 500. 

(rf) Ibid.' "'■-■" \ (/) Ayl. Parcrgon. p. 90. 
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man ; and an appropriation is when it is in the hands of 
a bishop, college, or rdigious house, confirming the be- 
fore-mentioned authorities of a sok corporation. 

By the statute of the 32 Hen. 8. c. 1. s. 2. an impro- 
priator may sue and be sued in the ecclesiastical court. 

Arbitration. See Reference. 



TITLE XV. 

APPUBTENANCES. 

What appurte- APPURTENANCES, in architectural jurisprudence, are 

naiioss are. 

inferior portions of a tenement that appolain to the 
principal ; as, outhouses, orchards, yards and gardens 
are appurtenances to a messuage, (a) One messuage 
cannot be appurtenant to another ; and where a person 
hath a messuage, says Lord Coke (i), which has rights 
of appurtenances, and it is blown down or burnt by the 
hand of God, if the owner rebuild it, in the same place 
and manner, he will be entitled to the ancient appurte- 
nances. A turbary may be appurtenant to a house, 
and a seat in a church, but the latter cannot be appur- 
tenant to land, for the principal and appurtenant must 
agree in nature and quality, (c) 



TITLE XVI. 

AQUAGE. 

Aqjuage, in old leases, titles &.c. aquc^um, quasi 
aqua agium, an aqueduct, means a water-course* In 
some instances it is used for toll paid for water-carriage, 

(a) Co. Inst. p. 121 b. (5) Co. Rep. vol.iv. p. 86. 

(c) Salk. Rqi. vol. iii. p. 40. 
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TITLE XVII. 

ARCHITECTS. 

S I. — Architects, in relation to their employers, Architects 

answerable for 

stand, in the eye of the law, as the old law personages their igno- 
of agent and principal, and the same laws are applicable 
to both. It is a law maxim of great antiquity, that, 
besides the engagements which are common to all per- 
sons who hire any thing, all those who undertake any 
business or work, ought moreover to be answerable for 
all the defects occasioned by their ignorance ; for they 
ought to know how to do that which they undertake, 
and it is their fault if they are ignorant of what they 
profess. 

§ II. — The Emperors Gratian,Valentinian and Theo- Answerable for 
dosius, ordained, that the undertakers of public works theRomanlaivv 
and their heirs should be answerable for the space of ^'^ * ^**"* 
fifteen years, (a) 

§ III. — Architects have usuially been remunerated for chanres of 
their services by a commission of five per cent, on the -"^» 
sum laid out, as a quantum meruit. This mode of charge 
has been ruled by two eminent judges (6), to be both 
legal and illegal, as shewn in the next sections. 

' § IV. — A surveyor bringing an action against his LordKenyon 

1 111* ^ *i * A 1 rules that a 

employer, and declaring on a quantum mermt, is to be per-centage 
compensated for his labour; but cawwo^ recover a per- vercd.^^"*^^ 

(a) ** Impp. Gratian. Valent. et Theod. A.A.A. Cjmegio P.P.— Om- 
nes quibos, ve\ cura mandata foerit operum pablicorum, vel pecunia ad 
extnictionein solito more credita, usque ad annos quindecim ad opere 
perfecto cum suis beredibus teneantur obnoxii." — Just. Cod. lib. viii. 
tit. 12. leg. 8. 

(6) Lord Ellenborough ;iro and Lord Kenyon contra. 
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centre on the money paid to the tradesknan whose 
bills he looks over^ and whose work he measures^ not- 
withstanding an usage among sunreyors to that effect 
This was so ruled by Lord K,enyon in Ihe case of Vps- 
dellv. Stewart (a), tried before him in 1793. 



Qoestion raised 
as to that de- 
cision. 



§ V. — I would ask how it would be, if as architect he 
drew the plans, made specifications 8cc. and subse- 
quently, as surveyor, superintended the works, and 
brought his action of indebitatm assumpsit for work and 
labour ; particularly since the statute of the 54 Ge6. 3. 
c. 157. s. 5. which expressly allows a per-centage to 
the attached architects of the Board of Works; thus 
foitning a precedent and sanction for such mode of 
payment. 



Lord Eilenbo- 
rough rules 
that a per- 
centage can be 
recovered. 



§ V. — In the case of Chapman, Gardiner and 
Upward v. DeTastet (6), tried before Lord Ellen- 
borough, at Guildhall, on the 24th December, 1617, the 
plaintiffs were architects and surveyors of buildings, 
and were employed professionally in 1811, by Messrs. 
De Tastet and Company, to make de»gns for sundry 
improvements to their house and premises, in Sun-court, 
Corohill ; which designs, after due consultation respect- 
ing them^ were finally arranged, and the surveyors were 
directed to prepare a specification of the artifieers' 
works, to be submitted to builders, as the intenti6n of 
their principals was to have the works performed by 
contract The works were accordingly completed by a 
respectable carpenter and builder (who for some years 
had been employed by Messrs. De Tastet and Co. at 
Sun-court), agreeably to a contract duly executed by 



(a) Peake, p. 193. 

(6) Annals of the Fine Airtit, vol.m. p. 560. Stark. iRep. voLii. p. 294. 
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him and Messrs. DeTastet and Co* and prepared 'by 
the solicited to the latter party. The business was satis^ 
factorily effected^ and. the contractor paid the amount of 
his d^Qiand. Messrs. Chapriiaii>aBd Co. were also paid 
the amount of iheir ImUv i ^ i \'^ 

Mr. De Tastet is an opulent Spanish merchant, and, 
in addition to the cohoem in 3un--court, has aii establish* 
ment in Alderinan's^walk^ '- Bishopsgate. A pavi^ of his 
premises consisted bf « very old dilapidated building, 
adjoining the passage of Bishopsgate Church-3fkrd ; and 
in 1813, he waiB desirous of having the lower story con- 
verted into two offi^sesu He again applied to Messrs. 
Chapman and 'Co. for advice on the bUnness ; and Mr. 
Gardiner prepaiied a plan, which was submitted to Mr. 
De Tastet, who approved it, and gave directions at the 
same time to have the works proceeded on immediately. 
Mr.Qardiner accordingly adopted the necessary methods, 
and these, and sundiy - other works. Were proceeded oh 
under iiis direction, ukrtil completion. At the conclu-" 
sion of the business, the necessary measurements were 
made by the surveyors ; and the various artificers' IhIIs 
having been fairly adjusted, were sent to Mr. De Tastet. 
They afterwards sent their own-bill to him, charging five 
per cent, commission on the amount of the tradesmen's 
bills. To recover the amount of their bill, they were 
obliged to bring this action. 

Mr. Marryat opened the case for the plaintifis ; and 
it appeared from evidence on the trial, that in respect to 
the artificers^ Mr. Gardiner applied, on Mr. De Tastet's 
behalf, to such tradesmen as had been previously employed 
• on his account, either at Alderman's-walk or Sun-Kjourt ; 
also, that Mr. De Tastet, during the progress of the 
works, paid the carpenter and the bricklayer sums on 
account. It likewise appeared, that scarcely a fortnight 
had elapsed from the commencement of the works, be- 
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fore considerable additions were made by Mr. De Tastet 
to the plan above mentioned, which additions were 
carried into e£Pect; and that some time afterwards, more 
important additions were made, in consequence of his 
requiring the hay-loft (the lower story having been 
stables) to be converted into three rooms, or well^finished 
offices. «, 

The carpenter mentioned, that he was obliged to bring 
an action against Mr. De Tastet for his balance, and 
that the latter, in return, filed a chancery bill, but with- 
out effect, for having suffered judgement by default, a 
verdict was given to the full amount of the demand, ia 
the sheriff's court. 

The bricklayer and plasterer also brought actions 
against Mr. De Tastet^ and in both of these he suffered 
judgment by default. The other tradesmen were paid 
without bringing actions. The smith, however, stated, 
that after waiting a considerable time for this money, he 
consented to allow a discount. The slater also expressed, 
that after calling many times for his amount, (under four 
pounds), he was asked to allow a discount. It should 
be mentioned, that Messrs. Chapman, Gardiner and 
Upward, had passed through the ordeal of a long bill 
of discovery and answer in the Court of Chancery : Mr. 
De Tastet having filed the said bill, in order to discover 
whether they had received any per-centage from the 
tradesmen on the amount of their bills. 

The following important observations, which bear the 
strongest on the point at issue, the remuneration of ar- 
chitects, is taken from a Report (a), which a friend, 
who was present, assures us is as near the truth as pos- 
sible. 

Lord Ellenborough, when the cause had proceeded to 

(tf) The New Tunes, Dec 25, 1817. 
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some length, ' thought that it was a fit question to tisfet, 
but not to a professional person ; meaning, that it ought 
not to be referred to an architect or sunreyon 

Mr. Scarlett, for the defendant, said, that as neither 
his client nor the attorney were present, he could not 
take upon himself to accede to his lordship's recommen- 
dations. 

Lord Ellenborottgh. — I think every counsel is fully 
justified in acting for his cUent according to what, in his 
judgment, is for his client's interest. 

Lord Ellenborough. — We must proceed then.— 'The 
persons who had executed the several works were called, 
and deposed, that they had received the full amount of 
their demands; and swore also, that the plaintifib 're- 
ceived nothing whatever firom them. Two surveyors 
were also called, to prove that the demand made by tlie 
plaintiff of five per cent, upon the amount of the seve* 
ral bills, was a fair consideration for the services of the 
plaintiffs, and that it was what they themselves had in- 
variably received. 

Mr. Scarlett defended the action upon the ground that 
it was unreasonable to suppose, that a surveyor could be 
entitled to a remuneration fixed upon the amounts of 
the bills, which he himself was to regulate and settle. 
It was his interest to swell the sum as much as possi- 
ble {a) for the sake of his commission ; and as such 
must be allowed to be the case, the jury would say, 
whether the demand of the plaintiffs was founded in 
justice. 

Lord Ellenborough shortly charged the jury, who, 

(a) We would ask Mr. Scarlett, if it be likely, that any respectable ar- 
chitect would waste or wantonly expend a hundred pounds of his em- 
ployer's money, for a paltry five pounds for himself, eren if he could do 
so without discovery ? It is equally the interest of a lawyer to encourage 
litigation ; and it would be equally fair to charge the bar with such prac* 
tices, as Mr. Scarlett so liberally makes against the architects. 
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without hesitation, gave in their verdict for the pUun- 
tiffs: — Damages J^14 6^. Od., being aftbr thb 

BATE OF FIVE PER CENTv VPON £2^86* THB'TCITAL 
AMOUNT OF THE BlI^LS. 

* In Starkie's Reports (a) on this case, the learned »re^ 
pcnrter says, that evidence vras given, that this ;irB8ilhe 
usual mode of charging for business of that description.; 
and that Lord Ellenborough left it to the juiy to sby, 
whether this mode of charging was vicious <»: unreason- 
able, and if they thought it was, to deduct accordingly^ 

The jury found for the plaintiffs for the whole de- 
mand. 

Manryatt, Comyn and Campbell &r the plaintiffs^^'— 
Scarlett for the defendant. j.w 

Architects to v§ V. — The architects to the crown are appointed im-* 

tlie crown how 

appointed! der the authority of certain acts of parHament One of 
which, the 62 Geo. 3. c. 161. § 23. unites the offices of 
surveyor-general of the land revenues of the crown* aad 
surveyor-general of his majesty's woods, forests, parks 
and chases ; and another, the 64 Geo. 3. 157, piovides 
fox the better regulation of the office of works, as hen^- 
after mentioned in the eighth section of this title.' o-^ 

Oathofarchi- § VL — Whenever valuations are required by. the 
orsof bdM-^' Qommissioners appointed to : execute the office of sur- 
^^ yeyor-general aforesaid, they may cause such valuati<ms 

to be made by some surveyor, who must annex to hii» 
vi^uation by the 85th section of the 48 Geo. 3..c. 13U, 
I^ia oath taken before any justice, for the faithful exjocu- 
tion of his duty therein, (and see 62 Geo. 3. c. 161. §6), 
which oath &c. so taken and subscribed, must be filed 
with the survey and estimate in the office of the said 
commissioners. 

(«} VoliL p. 294. 
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§ iVIL— The statute of the 34 Geo, 3.-c. 76oi^'&. 
enacts, the followmg form &e. for the oath, namely: 
*' I A. B, do swear (or^ being a quaker, do solemnly affirm). Copy of such 
that the survey or account hereunto annexed, was faith- 
fully and impartially made by me ; that the value of the 
property of the crown therein contained is justly esti- 
mated therein, acc(»rding to the best of my skill and 
judgment; and that all the particulars stated in the said 
survey or account are true, to the best of my knowledge 
and belief. 

So help me God." 

§ VIII. -r— For the better reo^ulation of the conduct of Suireyor- 

, general, how 

the office of works^ and the expenditure thereof. His appointed. 
Majesty is empowered by the statute of the 64 Greo. 3. 
c. 1 57 • § 2y to appoint a surveyor-general of his majesty's 
works and public buildings, who shall have 1600/. per 
annum salary, and be disabled from sitting in parliar 
B(feent during the holding his said office. 

§ IX. — By the 3rd section of the same act any three Assistant sur- 
or more commissioners of treasury, from time to time, ^^mted!^ 
may ncMooinate and appoint a fit and proper person, 
being an architect by profession, to be assistant-sur- 
veyor and cashier in the same office, and also to no- 
minate and appoint any number of persons, not exceed- 
ing three, laid being architects by professioHy under the 
denomination of ^^ Architects attached to the Board of Attached ar- 

chitccts ditto 

Works,'^ who shall be subject to the orders and dii^ections 
of the said surveyor-general, in preparing plans, esti- 
mates, working drawings and reports, and also in 
making surveys, inspecting workmen, and superint^id- 
ing the execution of contracts, at all times, and at such 
of the royal palaces, or other public buildings, as the 
said surveyor may appoint, and grant to the said as- 
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sistaiit-*6urveyor and cashier such salary^ and to the said 
attached^ architects such salary and eommsHony as to 
them the said commissioners of the treasury may seem 
proper. 

Such architects § X. — By the 6th Section of the same act, neither the 

shall not act 

as builders. assistant-surveyor nor any of the officers and clerks (ex- 
cept as hereafter mentioned) shall in any way be en- 
gaged in any business as architects and builders, other 
than under the provision of this act^ and the orders of 
the said surveyor-general ; nor shall they become con- 
tractors either openly or secretly, for execution of any 
public buildings or works of any description. Nothing 
however is to prevent the attacked architects, clerks of the 
toorkSf or labourers in trust from carrying on their private 
business as architects. By the 6th section neither the 
surveyor-general, the assistant-surveyor, the attached 
architects, or any other of the officers of the said office 
of works, shall take or receive any fee, &c. for business 
done therein, except the salaries and commission to 
which they are entitled by the act. 

Architects & XI. — As architects are often employed as agents 

when acting as r ./ o 

agents. for house owners, it will be well for them to know, that 

where a party undertakes (even it gratuitously) to pn>« 
cure a policy of insurance in a particular form, and 
effects the insurance by error, or otherwise in a different 
manner, he is liable for any loss that may arise from his 
misman^agement. It was so held by Lord Kenyon in the 
case of Wilkinson v. Coverdale (a), tried before him in 
1793. 
The same point was ruled in the case of Wallace v. 



(a) Esp. vol. i. p. 75. 
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TeUfair {a), by Judge BuUer in 1786, and also, by Lord 
Eldon in tJie case of Seller v. Work, (b) 

See Surveyor. 

Artificers. See Workmen. 



ui\. 



TITLE XVIII. 

ARCHDEACON. 

§ I. — An archdeacon is the next personage in the of the office of 
church to a bishop, and is termed by Pope Gregory the "*^ ®**^"' 
Ninth, in his celebrated Decretals (c), the bishop's viciir 
or vicegerent. Clement the Fifth gives the archdeacon 
the title of Oeulus Episcopi. 

§ II.-*— Archdeacons may visit their diocese every Right of hold- 
year, and even oftener if it be expedient ; but he is not ™^ ^Motions- 
compelled by law to visit oftener than every three years, 
triennio in triennium. (d) 

§ III.-*-Archdeacons and their officials are enjoined TosurVcystate 
by the provincial constitutions (c), that in all their churches, &c. 
visitations they make of churches, they show special 
regard in their enquiries touching the structure and 
fabric of them, which consists in the walls, windows, 
coverings, and the like ; and particularly in respect of 
the chancel. See tit. Chancel; Canons; Constitu- 
tions. 



(«} Esp. voLi. p. 76. {b) Marshall, p. 299. 

(c) Dec lib.i. tit. 23. c. 1. {d) Ayl. Par. ^i. Archdeacon, 

{e) '* Injungimus archidiacanus et eorum officialibus, ut in visitHtionibas 
ecclesianim faciendis diligentem adhibeant considerationem ad fabricam 
ecc/eMcp," &c.— Archbishop Reynolds, lib.i. tit. 10. ci^.4. 
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Archdeacon § IV.— By the Statute of the 17th Qeo. 3. c. 63, 

empowered to i ii • 

see to repairs commonly called Gilbert's Act, the amount (rf dilapida^^ 

&c. ' tions (sec. 5) is to be ascertained by the archdeacon or 

any proper person that he may appoint, and certified to 

the ordinary; and (sec. 9) the amount recovered to be 

paid to nominee of ordinary to be expended in repairs. 

This act, which was made for the purpose of promot- 
ing the residence of the parochial clergy by making pro- 
vision for the more speedy and e£Pectual building, re* 
pairing or purchasing houses and other necessary build- 
ings and tenements for the use of their benefices, enacts, 
among other things, that whenever (sec. 1.) the incum- 
bent of any benefice whereon there is no house of habi- 
tation, or such house is become so ruinous, or is so mean, 
that one year's neat produce or income of such living 
will not pay the expense of building or repairing, and 
shall think fit to apply for the aid given by this act, is 
to procure a certificate from some proper person of the 
state of the buildings &c. and also a plan and estimate 
of the work necessary to be done, verified upon oath 
before some justice of peace or master in chancery; 
when, by following the other provisions enacted, it will 
be granted to him under conditions therein explained. 
S^ tit. Ganons; Constitutions 8ic. 



TITLE XIX, 

ASTRUM. 



Astmm, in old Astrum in the language of our ancient law, is a house 
aw, a use. ^^ place of habitation. It is so used in the statute^ of the 
18th Edw. 1. 
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TITLE XX. 

ATTEGIA. 

Attegia, in the same lan^ac^. from ad and too, is a AttegU, in (dd 

, c? o o j^^^ j^ small 

small house. house. 

Award. See Reference. 



TITLE XXL 

BARNS. 

^ I. — A BARN 9 bem Saxon^ is a place or building i>efinUionof a 
for the laying up of grain^ hay, straw 8cc. and is of that 
description of buildings, that was reckoned by the 
Roman law as of the immoveable species, or as apper- 
taining to the freehold, although they might be se- 
parated from the earth, (a) 

§ II. — The law of England however is not so rigid in Lawsooncern- 
this particular, as may be seen under the titles Agri- of barns. 
CULTURAL buildings; Buildings ESTATE 8cc. In 
the case of a barn tried before Chief Justice Treby (6), at 
Hereford, which is described as having been built upon 
pattens, or blocks of wood lying upon the ground, and 
the building itself not fixed in or to the ground, the 
doctrine was held and assented to by Lord Ellenborough 
in a subsequent cause (o), that llie manner of its build- 
ing excluded it from being considered as a fixture, or 



{a) ''Castella, plumbea, putea, opercola, puteorum, epitonia, fistulis 
adplumbata, antque terra continentur, quamvis non sint adfixa, sedium 
esse constat" — Just. Inst. lib. xix. tit. 1. leg.xvii. §8. 

(b) Bul. N.P. p. 34. {c) Elwes y. Maw, East, vol. iii. p. 55. 

H 
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immoveable from the freehold^ because it was not fixed in 
or to the ground. See the before^-mentioned titles, and 
also Dutch Barn. 



Barton, in old 
hw, means a 
manor house. 



TITLE XXII. 



BARTON. 



Barton or Berton, is a word used in Devonshire 
for a manor house, and in some places for outhouses 
and foldyards. In the statute of the 2nd and 3rd of 
Edward VI. c. 12, barton lands and demesne lands are 
used as synonimous. In the west of England, they call 
a great farm a barton or berton, and a small farm a Umr^. 



Batitoria, in 
law Latin, 
foiling mills. 



TITLE XXIII. 



BATITORIA. 



Batitoriuy in law Latin, are fulling mills, and the word 
is so used in the Monasticon. (a) 



Definition of 
beacon. 



TITLE XXIV. 



BEACON. 



Beacon from the Saxon beacon, in architectural juris- 
prudence, is a lofty building erected for 'the purpose of 
guiding ships at sea. The erection of beacons, lights- 
houses &c. is a branch of the royal prerogative. For 
this purpose the king hath the exclusive power by com- 



(a) Mon. vol. ii. p. 32. 
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mission andet the great seal (a)^ to cause them to bd 
erected in fit and conveaient places (Jb), as well upon 
lands of the subject as upon the demesnes of the crown. 
This power is now vested by letters patent in the office 
of the lord high admuTd (e% add by the statute of the 
8th Eliz. c. 13, in the corporation of the Trinity-house. 



TitLE XXV. 

BEAST HOUSE. 

A BEAST house/ in architectural jurisprudence, is Definition, 
one of that species of buildings^ that the Roman lawyers 
reckoned among the immoTeable or as appertaining to 
the soil. By the often quoted. case of Elwes v. Maw (d), 
the English law agrees in this particular with that of 
Rome, as to beast-houses and other agricultural build- 
ings. See titles, AoBicuiiTUBiiL BtJtL]>iNos; Build- 
ings ESTATE &C.; Wa^T*!. 



TITLE XXVI. 

BENCHES. 

§ I. — Benches, when affixed to the house, descend Definition. 
to the heir with the freehold, and to i*emoye them is 
waste. In the Year-books, and other early cases, it is 
said that the executor shall take nothing but what was 
properly in the nature of chattels. And that fixed fur- 
naces^ tables dormant f benches^ \ht covering qfbeds2ind the 



(a) Co. Inst, part iii. p. 204. Ibid, part iy. p. 148. 

(b) Ibid. p. 136. (c) Sid. 158. Inst, parti, p. 159. 
(</) East. ToL iii. p. .38. 

H 2 
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like, should go to the heir, no less than the trees grow- 
ing on the lands, or the doors and timbers of the house. 

Blackstone*s ^ II. — Mr. Justice Blackstone, in his Commen- 

taries (a), in discussing the doctrine of heir-looms, says, 
*' On the other hand, by almost general custom, what- 
ever is strongly affixed to the freehold or inheritance, and 
cannot be severed from thence without violence or 
damage, quod ab adibus non facile revellitur, is become a 
member of the inheritance, and shall therefore pass to 
the heir; as chimney pieces, pumps, old fixed or dormant 
tables, benches, and the like. 



TITLE XXVII. 

BENEFICE. 

Definition of a § I. — A BENEFICE, beneficium in Latin, is generally 
taken, in the language of the law, for all sorts of eccle- 
siastical livings. It means generally any advantage 
conferred upon another, and took its origin from the im- 
munities or benefits conferred by the Roman emperors, 
as pontiffs, upon their soldiers. (6) 

Benefice in an- § H. — In ancient English Ijiistory, the word ben^ice 
Wsto^. was applied to portions of land &c. given by lords to 

their followers for their maintenance ; but afterwards, as 
these tenures became perpetual and hereditary, they left 
their name of benefidd to the Uvings of the clergy, and 
retained to themselves the name of feuds. 

Stetutearela- § III. — By the statutes of Magna Charta, and the 
ficM. °^" 9th of Hen. III. c. 6, all lands &c. belonging to arch- 

{a) Black. Com. vol. ii. p. 428. 
(6) Toml. Law Diet. tit. Benefice. 
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bishoprics, bishoprics, abbies, priories, chui*ches and 
dignities being vacant, shall be maintained, and such 
custodies shall not be sold. 

To promote the residence of the parochial clergy by 
making provision for the more speedy and eflectual 
building, repairing or purchasing houses, and other ne- 
cessary buildings and tenements for the use of their 
benefices, the statute of the 17th Geo. III. c. 63, com- 
monly called Gilbert's Act, was passed, and amended by 
the 21st Geo. III. c. 66. 

§ IV.— By the statute of the 28th Hen. VIII. c. 11. Provisions in 

c f\ />iii/*i* 1 statutes as to 

^ y, every successor after the death of his predecessor, buildings ap- 
may, on one month's notice after induction, have posses- Eenefices.^ 
sion of the mansion-house of such parsonage, vicarage, 
or other spiritual promotion, v^rith the glebe belonging 
to the same not sovm, for the maintenance of his house- 
hold, deducting therefore his rent. 

By the 29 Ch. 2. c. 8. s. 4, every archbishop, bishop, 
dean and chapter, shall cause all leases and grants of 
augmentations to be entered in a book of parchment, to 
be kept by their registrars. 

§ V. — Where there is no house of habitation, or the When the 

^v . , , . parsonage- 

same IS ruinous, or so mean that one year s net income bouse requires 

vriU not be sufficient to build, alter &c. the same, the ''^^"^'^^^°«^' *^- 

statute of the 17 Geo. 3. c.53. s. 1. provides that the 

incumbent, if he thinks fit, may apply for the aid given 

by this act ; first procuring a survey of the condition of 

the buildings, and a plan and estimate, verified upon 

oath before some justice of peace or master in chancery, 

together with a particular account in writing, signed by 

him, and verified on oath, of the annual profits of such 

living, before the ordinary and patron, and obtaining 



102 Benefice, paut ii. 

their consent to such proposed new btiildings or mpairs 
under their hands^ in the form specified by the act. 

Form of the before^mentioned consent of the ordinarjf und 
patron, which, by ;he act, must be written on parclh- 
ment. 

A. B. rector, vicar, &c. (as the case shall be) of the 
parish, chapelry, or perpetual curacy (as the case shall 

be) of ■ ■ ■' in the county of under the 

jurisdiction of the ordinary, having produced to us the 

said ordinary, and patron, under the jurisdic* 

tion of the ordinary, and of the said church 

and living, a certificate under the hand of a 

skilful and experienced workman, or surveyor, of the 
state and condition of the buildings ; upon the glebe be* 
longing to the said church, chapelry, or perpetual en* 
lucy (as the case shall be), and of the value of the 
timber and other materials thereupon, fit to be sold, or 
epiployed about such buildings ; and also a plan, made 

by the said of the work proposed to be done 

by new buildings and repairs upon the said glebe, and 
an estimate of the expense attending the same, after 
applying the said materials, or the money to arise from 
the sale thereof, in such buildings and repairs ; and also 
a particular account in writing, signed by the said 
A, B,y of the annual profits of such living, and of the 
rents, stipends, taxes, and other outgoings annually 
issuing thereout, verified upon oath, pursuant to the 
directions of an act passed in the seventeenth year of 
the reign of his Majesty King George the Third, topro^ 
mote the residence of the parochial clergy y by making 
provision for the more speedy and effectual buUdingy re^ 
building, repairing, or purchasing houses, and other neei^ 
sary buildings and tenements, for the use of their benefices: 
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and hav^mg coasidered 9uch certificate, plan, and ac* 
count: Now, we do approve thereof, and do consent, 
that such buildings and repairs shall be made as there- 
in specified; and that the, said il. JB. do borrow and 
take up at interest the sum of — being the esti- 
mate of the expenses, after deducting the value of the 
timber and oth^ mat^als thought proper to be sold, 
and which appears to us, from the said account, a sum 
not exceeding two years' nett income and produce of the 

said living ; which money is to be paid to ^ (a 

perscm nominated by us and the said A. jB.) and applied 
according to the direction of the said act 

% VI. — Where there is no house of habitation upon When there is 
any ecclesiastical living, exceeding; 100/. clear annual habitotfonon 
value, or being one, the same shall be mean or in a state iw".^ year?^^ 
of decay, as in the preceding section, and the incum- 
bent shall not reside in the paiish twenty weeks within 
any year, computing from January 1, the ordinary ms^, 
wkh the consent of die patron (in case the incumbent 
shall not think fit to lay out one year's income, where 
the same. may be sufficient, to put the house in proper re- 
pair, or to make such application as aforesaid, £or build- 
ing, repairing, or i-ebuilding such parsonage house) pro- 
cure such plan, estimate and certificate as directed in 
the foregoing section, and at any time within the suc- 
ceedingv year, to proceed in the execution of this act, 
in such manner as the incumbent is auUiorised to 
proceeds 

§ VII. — Any college or hall in Oxford and Cam-- CoUegcs, &c. 
bridge, a^ any other corporate bodies possessed of the loodmoney 
paiconage ot ecclesiastical Uvmgs may advance any such ecciesiai- 
money, of which they have the disposal, to aid the pur- ^^^ ^^^^es. 
poses of this act, for the building, rebuilding, repairing. 
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or purchasing of any houses upon liyiogs under thek 
patronage^ upon the mortgage directed by this act for 
the repayment of the principal, without taking interest 
for the same. Id. § 13. . 

If long vacant, § VIII. — If the benefice has been vacant for some 
shoiid b^Tde ^^'^* ^^ ^r three or four years ; or if the incumbent has 
for repairs, jj^^ bmqA for some time after his induction, or*installa- 
tion^ nor caused the dilapidations or want of repairs to 
be surveyed and estimated, he will not be entitled to 
the whole sum estimated for dilapidations, but an allow- 
ance or consideration must be made for the time so 
elapsed, from the termination of the last incumbency, 
and a proportionable deduction made for the decays 
which may reasonably be supposed to have happened 
during such intermediate time, (a) 



Architects 
making erro- 
neous esti- 
mate. 



§ IX. — If the architect, surveyor, or workmen, who 
surveyed and estimated tlie amount of dilapidations for 
the party who sues for its recovery, shall, either for 
favour, or because they have taken the work upon 
themselves, or have obtained a promise thereof, de- 
pose that the decays or dilapidations cannot be re- 
paired for less than such a sum, the defendant, if he 
shall see cause, may produce witnesses to the contrary, 
and be permitted to take or send architects, surveyors 
or able workmen, upon the premises, and may make 
exceptions, and disprove the specification or estimate 
if it be erroneous, or excessive, by other more skilful or 
more honest witnesses. (6) 



Prerentioii of 
dilapidations. 



^ X. — The bishop may prevent dilapidations from 
happening to the parsonage houses of every benefice 



(a) See Clarke, tit. 126. Ought, vol.i. p. 255. 
(6) See Clarke, tit 125. 
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within his diocese^ by spiritual admonitioDS and cen- 
suresy and even by deposition or de{»iyationy or at 
least suspension till his injunctions be obeyed (a) ; and 
the next incumbent of a living may recover damages in 
the spiritual court, or in an action on the case at com- 
mon law, either against the executor of his predecessor, 
or against the predecessor himself, if he has taken other 
preferment, (b) Dilapidation of ecclesiastical palaces 
and buildings, says my Lord Coke (c), is a good cause 
of deprivation, and quotes the authorities of the statutes 
of the 29 Ed. 3. c- 16. ; 2 Hen. 4. s. 3. ; 9 Ed. 4. c. 34. 
4 Hen. 4. c. 2. 8cc See Pabsonace. 



TITLE XXVIIL 

BISHOPS. 

§ L — A BISHOP, — biscop Saxon, episcopus Latin, — Definition of 
is one of the highest orders of the clergy, and is chief ^ ^^'^ 
within his own diocese. He is also suffragan or assist- 
ant to his archbishop. 

§ XL — The dignity of episcopacy has occasioned the Eijwcopacythe 
distinction of cathedral churches, as separate from col- dnS?*^ ^ ^' 
legiate or parochial churches, and has consequently had 
great effect upon ecclesiastical architecture. 

§ HL — The ecclesiastical state of England is go- Archbishops, 
verned under the king as head of the church, by two 
archbishops, who are chiefs or metropolitans over the 
bishops and other inferior clergy. The Archbishop of 
Canterbury is styled metropolitanus et primas totius 
Anglia ; and the Archbishop of York, primas et metro" 

(a) See title Deprivation. (A) Sir S. Degge, b.l. ch.8. 

(c) Co. 1st Inst. p. 53 b. 
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poUtanus Anglia. They are called archbishops in respect 
of the bishops^ their assistants, and metropolitans, be- 
cause they are consecrated in the metropolis of their 
province, (a) 

Power of bi- § I^". — Among other powers which are ^ven to 

demastfcal ^^' bishops, and that are purely spiritual, may be added 
^^^®^ those of consecrating churches when newly built, vi- 

siting of parishes and inspecting the state ci repairs of 
the edifices belong to the church; and of admonishing 
their clergy when their houses or churches are deficient 
in repair. (6) In this department of their duty they are 
assisted by their archdeacons. 

On the instal- § V. — A bishop, as soon as he is installed, and a rec* 

lation of abi- . i • • i ^ i ■» . . 

shop, &c. a tor or Vicar as soon as he is inducted, ought to procure 
bSnM ^ an architect, surveyor of houses, or able builder to view 
^j25gf the state of repairs in which the buildings belonging to 

the diocese, rectory or vicarage may be, to report such 
as may want repairing, to make a specification of what 
is necessary to be done, and an estimate of the sum fwr 
which a respectable builder or able workmen will re-in- 
state or repair the same, and testify to the truth thereof 
by bis signature, as a memorial, whenever he be required 
as a witness. For after this survey shall be made, such 
bishop, rector or vicar may commence his suit for dila- 
pidations, if a sufficient compensation for the same be 
not offered, as soon as he pleases. And such architect, 
surveyor or workman should be prepared to prove, that 
such decays or dilapidations cannot be sufficiently 

(a) Tomlin's Law Diet tit. Bishop. 

(6) " Statuimus et prsecipimus, utimirersi clerici suorum beneficiorum 
domos et cetera aedificia, prout indiguerint reficere studeant condecenter, 
ad quod per episcopos suos vel archidraconos moneantiir."-<-Oth. Con. 
tit. xvii. 



O 
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amended for less than such sum, and that they them- 
selves could not do the workft, or proeure them to be 
done for less. In order that such proof may be suffi- 
cient, it is requisite that there be two witnesses to each 
particular, and not one witness to one kind of woric and 
another to smother, (a) 

§ VI. — By the statute of the 67 Geo. III. c. 99. ^ 14 Birf^p* to 

compel non- 

every spiritual person having any house of residence on residents to 
his benefice, who shall not reside therein, shall, during houses in good 
period or periods of nim-residence, whether for the whole '^■''' 
or part of a year, keep the same in good repair; and if 
he neglect so to do, and on monition from the bishop in 
whose diocese it is legally situate, shall not put it in 
repair according to, and within the time therein men- 
tioned to the satisfaction of the bishop, and to be certi- 
fied to him upon such survey and report as shall be re- 
quired by the bishop in that behalf; shall be liable to the 
penalties of non-residence, notwithstanding exemption Penalties for 

. . . . /» . omission. 

or license, during the time such house is out of repair, 
and until it has been put in good repair to the satisfac- 
tion of the bishop, {b) 

^ VII. — By the same section a license may be ob- Where no 

^•^ *' , r • • house, a licence 

tained by persons holding any benefice wherein there is for non-resi- 
no house of residence^ or where it is unfit for residence, such obtained. 
unfitness not being occasioned by any default of such per-- 
son, and the same being kept in repair by him to the satis- 
faction of the bishop. Or if he occupy in the parish any 
mansion or messuage, he keeping in repair such house 
of residence and producing proof thereof, to the satis- 
faction of the bishop, at the time when the license is 



(a) See Clarke, tit. 124. Ought, vol.i. p. 253. 
(6) Gibs. Ck). p.887. 
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granted or renewed. See Tit. Incumbent; Canon; 
Constitution &c. 

A bishop BUS- § VIII. — Dr. Wood, bishop of Litchfield and Co- 

pended for . i i i a a 

committing ventry in lo87, was suspended by Archbishop oan- 

dilApidfttions. <> .. i rr* • i*i*<* 

CROFT for committing waste and sunenng dilapidations 
to his palace and other ecclesiastical buildings. The 
profits of the bishoprick were sequestered and the epis- 
copal palace rebuilt out of them, (a) 

By the statute of the 13 Eliz. c 10. § 2., bishops &c. 
shall have remedy for dilapidations against an assignee 
for fraud of his predecessor. 



TITLE XXIX. 

BLINDS. 

Blinds remov- Blinds are held by law to be tenant^s fixtures^ and 

able as tenants' 

fixtm-es, may be removed as such. In the case of Cokgrave v. 

Dias Santos (b), Lord Tenterden (then Chief Justice 
Abbott), thought at nisi prius, and the court of King's 
Bench afterwards confirmed this opinion, that stoves, 
cooling coppers, mash tubs, water tubs and bUnds, were 
removable as between landlord and tenant. The tenant 
however must be careful that he does not destroy the 
principal in taking away the accessory, (c) 



TITLE XXX. 

BOROUGH. 

Definition of § I. — A boroughy in architectural jurisprudence, means 
oroug . ^ corporate town which is not a city, and sends members 

(a) Mod. Rep. vol. xii. p. 237. {h) Bam. & Ores. vol. i. p. 77, 

(c) See Lord Hardwicke's remarks upon the case of Lawton v. Lawton, 
Atk. vol. iii. p. 15. 
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to parliament^ who from this circumstance are called 
burgesses. It is derived from borhoe, Saxon, is burg in 
law-French and burgus in Latin. 

^ II. — Verstescan says, that burs^, or burgh whereof Borough an- 
we denve our borough^ metaphorically sigmnes a town town, 
haying a wall^ or some kind of inclosure about it ; and 
it appears from Littleton^ sect. 164^ that all places which 
in old time had the name of borough were fenced or for- 
tified in one way or another. It is conjectured that bor- 
hoe or borough, was also formerly taken for those compa- 
nies of ten families, which were to be pledges for one 
another. We are told by some writers, that a borough 
is a street or row of houses close to one another. 



TITLE XXXI. 



BOW WINDOWS. 



By the 48th section of the statute of the 16 Geo. 3. When ^owed 

by act of par- 
te. 78. commonly called the Building Act ; no bow win-' liament. 

dow or other projection is to be built with or added to 
any first, second, third or fourth rate building, next to 
any pubUc street &c., so as to extend beyond the gene- 
ral line of the fronts of the houses ; except such projec- 
tions as may be necessary for copings Sec; and also 
except such windows to any shop on the ground-floor 
story, the stall-boards of which shall not in any street 
30 feet wide, project above ten inches ; nor in any street 
less than 30 feet wide, above five inches from the upright 
line of the buildings there, and no cornice or covering 
thereof to such shop window shall in any street 30 feet 
wide project more than 18 inches, nor in any street less 
than 30 feet wide, more than 13 inches from the upright 
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line of the building, and no bow window or other pro- 
jection, except ad before, shall be built with or added to 
the front of any first, second, third or fourth rate build- 
ing, unless built of materials directed to be used in ex- 
ternal walls. 



Buildings for 
the purpose of 
a brewery, 
how far may 
be remored. 



TITLE XXXII. 



BREWERY. 



§ I. — BlriLDiNGs ejected for the purpoi^e of abrew- 
ery on an estate, are generally liable to the same laws 
as agricultural buildings, and may be removed by the 
tenant if built in the manner directed for such erections. 
See tit. Agricultural buildings. 



Lord RUenbo^ 
rough's opi- 
nion on such 
buildings. 



§ II. — Lord EUenborough, in the course of his judg- 
ment in the case of Elwes v. Maw (a) laid down the po- 
sition, that a building which is accessary to a removable 
utensil, is equally removable with the thing to which it is 
incident. Therefore, by this rule of law, and as vessels 
and pipes in brew-houses as well as coppers and all sorts 
of brewing utensils, are declared by Lord Hardwicke (b) 
to be removable, " inasmuch as they cannot possibly be 
used without being as much fixed as fire-engines, and in 
brewbouses especially, pipes must be laid through the 
walls and be supported by the walls ; and, yet, notwith- 
standing this, as they are laid for the convenience of 
trade, landlords will not be allowed to retain them ;" — 
and as breweries are accessaries to removable fixtures, 
they may of course, by Lord Ellenborough's decision, be 
removed. 



(a) East. vol. ii. p. 38. 

(6) H.BlM!kst Rep. yol.i p.25&n. 



Atk. vol. iff. p. 16 n. 
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TITLE XXXIII. 

BRICKS AND TILES. 

§ I.— To prevent abases in making bricks and tiles, Lawgrdrtto 
and to ascertain the dimensions thereof, and to preyent tUes. 
unlawful combinations amongst brickmakers and tile- 
makers within fifteen miles <^ the metropolis, in order to 
advance or enhance the price of bricks or tiles, the fol- 
lowing statutes have been enacted, and are all in force 
except that of the I2th Geo. I. c. 36, which was ex- 
plained, amended and continued by the 2d Geo. 2. c. 15. 
the 3d Geo. 2. c. 22, which were revised and continued 
by the 9th Geo. 3. c. 37, sections 1 and 2, and the 10th 
Geo. 3. c.49. which are all expired. 

§ II. — By the statute of the 17th Edw. 4. which is Earth for tUei. 
still in force^the earth for making tiles must be dug and 
cast up before the 1st of November yearly: stoned and 
turned before the 1st of February, and wrought before 
1st of March following. 

§ III. — Every common tile must be 10 inches long. Dimensions of 

tiles 

6i broad, and J an inch and J of an inch thick. Roof 
files 13 inches long and I of an inch thick, 'and every 
gutter tile and cover tile lOJ inches long, with conve- 
nient thickness and depth. 

§ IV. — By the statute of the 43rd Geo. 3. c. 69. Duties on tiles, 
a duty of 4^. 10 J. a thousand is to be paid on plain tiles, 
and by the 45th Geo. III. c. 30. an additional duty of 
\0d. making together £0 5 8 

By the first named Act, for every thousand 
of pan or ridge tiles • • • • , 12 10 

For every hundred of paving tiles not ex- 
ceeding 10 inches square • • • • • 2 5 
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For every hundred of paving tiles exceed- 
ing 10 inches square 4 10 



««rukfor 
bricks. 



§ v.— By the 10th Geo. 3. c. 49. § 2. all clay 
which shall be dug or designed for making bricks for 
sale in any place in England, must be burned once be* 
tween the 1st February and the time of beginning to 
make such bricks ; and every person who shall make 
bricks of any clay which shall not have been turned 
once within such time shaU forfeit 10$. for every thou- 
sand of bricks so made. 



Dimensions of 
bricks. 



§ VI. — By the 10th Geo. 3. c. 49. §6, and the 
17th Geo, 3. c. 42. § 1, all bricks made and burnt for 
sale in England, shall, when burnt, be not less than 8} 
inches long, 2^ thick and 4 wide, and if of smaller di- 
mensions the maker shall forfeit 205. for ev^ thousand 
of bricks so made. 



Duties on 
bricks. 



§ VIL — By the 43d Geo. 3. c. 69. for every thou- 
sand of bricks made in Great Britain, not exceeding 
10 inches long, 3 inches wide and 5 inches thick, 5s. ; 
and by the 45th Geo. 3. c. 30., lOd. additional, mak- 
ing together £0 .5 10 

By the 43rd Geo. 3. c. 69. for every thoui^nd of 
bricks which exceed these dimensions 10 



Stoves set in 
brickwork 
may be re- 
mored hy te^ 
lumt. 



TITLE XXXIV. 

BRICKWORK, STOVES SET IN. 

Lord Chief Justice Gibbs, in the case of Lee v. UiV- 
don (a), ruled that grates set in brickwork, although at- 
tached by mortar or cement to the freehold, might be 



{a) Taunt. voKvii. p. 191. 



• ':■ 
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removed by 'tenants; as did Sir John Bay ley iii the 
King's Bench, in the case of the King v. the Inhabit- 
ants of St Dunstan. (a) 



TITLE XXXV. 

BRIDGE. 

§ I. — A BRIDGE, from the Saxon brk^ is a building Definition of a 
erected over water, for the convenience of passage. " ^' 

§ II. — Bridges owe their origin to the necessity of Origin of 
crossing rivers and brooks, and were I'eckoned by the 
Roman jurists as of the number of things deistined to 
the public use (b) ; for he who had an estate divided by 
a stream of water, or had separate estates lying on the 
two banks of a river, could not, by their laws, for his 
own convenience, make a private bridge to join his two 
estates together. 

§ III. — The policy in relation to bridges on rivers. The policy. 
and on brooks, respects the manner of building them, bridges!™^ 
and the care of keeping them in repair. This is to be 
done, as will be shewn in future sections, at either the 
public or private expense, as the case may be. 

§ IV, — The Romans estimated bridge building as Value set by 

- , /• xi • 1 T 1 1 the Romi'ins on 

among the most necessary oi their public works, and bridge budd- 
valued themselves highly on their execution. Pliny ad- *"^' 
mires, among other public works of the empire, ** tot 
pontes tantis impediis factos.^' (c) Trajan, Caligula and 

(«} Barnw.'& Cres. vol.iv. p. 686. 

(b) " QusBsitum est an is qui in Jitraque ripa fluminis publici domus 
habeat, pontem privati juris facere potest? Respondet non posse.*' — 
ScsTola, J.C. (lib. V. rcsponaorum.) Just. Dig. lib.xliii. tit. 12. leg. 4. 

(e) Plin. lib.xxxvi. c- 15. 

1 • 
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other Roman emperors, added to their fame by the 
erection of bridges ; and Aristides, speaking of the Ro- 
mans in general, says, that having ^icompassed the 
earth, they joined its distant parts by an infinity of 
bridges built over the principal rivers of the universe, (a) 
They even made the building of bridges an affair of reli- 
gion, never commencing one without public ceremonies. 
Varro conceives that Pontifex is derived from pom and 
fado, as they attributed a degree of piety to such pub- 
lic undertakings. Such importance did they attach to 
the public bridges of the empire, that, by a law of the 
emperors Honcmus and Theodosius, they eifempted no 
man, let his degree or dignity be what it might, fix>m 
contributing to them, (i) Bridges were ordered to be 
erected over pubUc rivers, wherever (c) required for the 
great roads and ways of the empire ; and every care was 
taken, as their ruins to this day prove, to build them 
with c(mvenience and solidity. 

How bridges § V. — As to the building of bridges on navigable 
buUt, rivers, they ought to be proportioned to the amvenience 

o^* the passage over them, by giving them a sufficient 
lM?eadth, and the other necessary dimensions ; and to the 
Use of th& nofrngatien under them, by the width and 
height of the arches, and by disposing them in a proper 
manner to receive the stream of water, that the current 
may run in a direct line through the opening of the 
arch. 



(a) '* Terramque omnem dimensi, pontibas variis fluyios junzistis.''^ 
Arist. 

(6) '' Igitur ad instructiones, reparationesque itinenim, pontiumqne 

nullum genus hominum, nulliusque dignitatis^ ac TenerationiB . merids 

cessare oportet." — Just. Cod. lib. xi. tit 74. leg. 4. Impp. Honor, et 

Theod. A.A. 

(«) *' Et pontes fiant ubicumque oportet" —Just. Dig. lib. zliii. tlLl^ pr. 
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^ VI. —Public bridges, which are of general conTe- Reparation of 
nieiice^ and for public benefit, are of comm<m right to 
be repaired by the whole inhabitanti^ of that county 
wherein they lie. (a) By the eommott law, those wha 
are bound to repair public Iwidges must make them of 
such dimensions ibVKi strength as shall be answerable ta 
the course of the water ; smd they are not trespassers if 
they enter on any land adjoining, to repair them, or lay 
the materials necessary for the repeurs thereon, {b) If a 
man erect a bridge for his Own use, and the public trsr 
vel over it as a common bridge, he must BjQtwithstand- 
ing repair it ; though he ia not bound to repair one built 
by himself for the common gpod and public convenience, 
but the county must repair it. (c> 

§ VII. — By the common kw^ declared and defined Persons liable 
by the statute of the 22d Hen. 8. c. 6. and subsequent licbndges^iia- 
acts, where the inhabitants of a county are liable to the f^t of highway 
repair of a public Imdge, they are liable also to repair to ** ^^^ *°^ 
the extent of three hundred feet of the highway at each 
end of the bridge; and if indicted for the non-repair 
thereof they can* only exonerate themselves by pleading 
specially that some other is bound, by prescription or 
tenure, to repair the same. This was decided in the 
case of The King v. the Inhabitants of' the Wat Riding 9f 
YjoirhMre* (d) 

?> VIII. — I. By the statute of the 1st Ann. st. 1. Statutes reU- 
c. 18. § 8, an allowance to surveyors of bridges is to be ors of bridges 
made by the justices of the place where the bridge is 
tttuate. 

[a) Hale's Fleas of the Crown, p. 143. Coke's Rep. rol. x. p. 33. Ceo. 
Car. p.^. {b) Dalt. cap.l6. 

(c] Co. 2d Inst. p. 701. Saft. voLi. p. 359. East, vol.iL p.5Sfi. 
(4) East; Rep. vol. vik p. 5SB. 

1 2 
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2. By the 43rd Geo. III. c. 59. § 1, surveyors of 
brieves and other public works, in each county in Eng- 
land, appointed by the justices at quarter sessions, may 
search for, take, and cany away gravel, stone, sand and 
other materials, for the repair of such bridges &c. as 
the county are bound to repair; and may remove ob- 
structions and annoyances from such bridges and roads, 
*n such manner as highway surveyors, under 13 Geo. 3. 
c. 78, may do, and the powers thereby vested in such 
surveyors of highways, shall be vested in the county 
surveyor of bridges. 

3. By the 65th Geo. 3. c. 143. § 1, surveyors of county 
bridges in England, appointed by the justices at quar- 
ter sessions, and also the bridge master, and all 
persons under contract for rebuilding or repairing any 
public bridge at the expense of any county, hundred 
&c. may, by the order of two acting justices of the 
county &c. search for, dig, get and carry away any 
stone from any quarry within such county, (except 
quarries within a garden, yard, avenue to a house, lawn, 
park, paddock or inclosed plantation, which has or may 
have ornamental timber growing thereon), without leave 
of the owners, and making proper satisfaction. 

* 

4. By the 43rd Geo. 3. c. 39. § 3, the property of 
all tools and materials provided by order of the justices, 
or of the surveyors, or in any respect belonging to the 
cbunty, shall be vested in such surveyors for the time 
being, in whom, on any action or indictment com- 
menced, such property may be paid. 

6. By the 4th section of the same statute, inhabi- 
tants of counties may sue and be sued in the name of 
their surveyors for any damage done to bridges and other 
works maintained at their expense, or for the recovery 
of property belonging to such counties. 

6. By the 5th section of the same statute, it is 
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enacted that no bridges that shall be built at the ex- 
pense of any private person, body politic or corporate 
shall be deemed a county bridge, or be liable to be re- 
paired by any county unless it is erected in a substan- 
tial manner, under the diredum of the county surveyor. 
Such surveyor shall attend the erection of such bridge, 
when requested by the party building it. 

7. Other statutes relative to the building, maintain- 
ing &c. of bridges are, 22 Hen. 8. c. 5. 1 Ann. st. 1. 
c. 18. 22 Ch. 2. c. 12. 1 Ann. st. 2. c. 18. 6 & 6 W. 
&M.C.11. lGeo.4. c.116. 13 Geo. 3. c. 78. 9 Hen. 3. 
M. C. c. 15. 64 Geo. 3. c.90. 62 Geo. 3. c. 10. 66 Geo. 3. 
c. 143. 



TITLE XXXVI. 

BRIG-BOTE. 

Brig-bote from brig a bridge, and bote a compensa- Definition of 
tion, in the ancient architectural jurisprudence of the 
Anglo-Saxons, was the contribution to the repairs of 
bridges, which was not to be remitted. But, by degrees, 
immunities were granted by our kings against this duty, 
and then to be quit of brig-bote, signified to be exempt 
from any tribute or contribution towards the repairs of 
bridges, (a) 



TITLE XXXVII. 

BUILDING ACTS. 

^ I. —Among the expired and repealed acts for the statutes re- 
regulation of buildings, which may be worth looking expired, 
into, whenever a new act is prepared, are — 1. The 31st 

{a) Fleta, lib. i. r. 47. Selden's Titles of Honour, p. 622. Spelman's 
Glossary, v. Brig-bote and Bnrg-bote. 
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Eliz. c. 6, for the restraint of new buildings, conyertiiig 
of great houses into several tenements, and for restraint 
of inmates and inclosures in and near unto the cities of 
London and Westminster, which is expired. 

2. For rebuilding the city of London after the 
great fire in 1666, the 19th Ch. 2. cS, which is re- 
pealed as to so much which relates to building, by the 
101st section of the 14th Geo. 3. and as relates to 
sewers by the llth Geo. 3. c. 29. § 121, and the local 
act for the same purpose, 22nd Ch. 2. c. 11. 

3. For the better regulating of buildings, and to pre- 
vent mischiefs that may happen by fire within the 
weekly bills of mortality^ and other places therein 
mentioned; the llth Geo. 1. c. 28. 4 Geo. 3. c. 14^ 
which were amended by the 6th Geo. 3. c. 37, and all 
repealed by the 14th Geo. 3. c. 78. § 101, as were the 
6th Ann. c. 31, and the 7th Ann. c. 17. 

4. For the better regulation of buildings and party 
walls, within the limits therein mentioned, and for the 
better preventing mischiefs by fire within such limits, 
and for amending and reducing the laws relating thereto 
into one act, and for other purposes ; the 12th Greo. 3. 
C.73, which is repealed by the 14th Geo/ 3. c.78r 
§101. 

Statutesin § ^^' — !• ^^^ '^^^ FURTHER AND BETTER RK- 

l^'^Sie statute G^^^^TION OF BUILDINGS AND PARTY WALLS, and 

cjg^^nh^ for the more effectually preventing mischiefs by fire 
Building Act." within the cities of London and Westminster, and the 
liberties thereof, and other the parishes, precincts and 
places, within the weekly bills of mortahty, the parishes 
of St, Mary-le-bone, Paddington, St. Pancras, and St. 
Luke at Chekea, in the county of Middlesex, and for in- 
demnifying, under certain conditions, builders and other 
persons against penalties, to which they are, or may be 
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liable, for erecting buildings within such limits contrary 
to law. This statute is the 14th Geo. 3. c. 78, com- 
monly called " The Building Act." 

2. It was amended by the 26th Geo. 3, c. 77, afi to Amended by 
so much ot It as relates to manufactories of turpentme, 

and extended as so amended^ to manufactories of pitchy 
tar and turpentine, throughout Enghmd, and the pro- 
prietor of a pitch manufactory indemnified. 

3. Buildings used as offices for the six ckrks in chancery ^ Buildings ex- 
are exempted from the operations of the building act, G.3. c.5(k§1i. 
by the 11th secticm of the 16th G«o. III. c. 66, and the c.48. 

JEast India Company's warehouses are also exempted hf 
the 27th Geo. 3. c. 48. 

4. By the 60th Geo. 3. c. 76, Johns' patent tessera is Tessera aiiow- 

. . *^ . . edby50G.3. 

permitted to be used in the covering of buildings^ c. 75. 

§ III. — A brief abstract, or rather a sort of index to Bnefabsiract 

1 t -, f /. . . • • 1 • of the present 

the present building act, referring to its principal sections, budding act. 
tnay be useful to the students in architectural jurispru-^ 
dence in enabling them to find at once, the provisions 
enacted in that statute:-^ and, as lord Coke (a) says, 
" the rehearsal or preamble of the statute is a good 
meane to find out the meaning of the statute, and as it 
were a key to open the understanding thereof," the 
preamble is given at length as follows : 

§ IV. — '* Whereas an act of parliament, made and Preamble, 
passed in the twelfth year of his present majesty's reign, the^auire of* 
intituled. An Act for the better regulation of bmldings ** ^^ ' 
and party-walls vnthin the cities of London and Westmin- 
ster, arid the liberties thereof and other the parishes, pre- 
cinctSy and places, iii the Weekly Bills of Mctrtality ; f*e 
parishes of Saint Mary-le-bone and Paddington, Saint 

[fi) Co. 1st Inst. p. 79fl. 
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Buildings di- 
vided into 
seven rates or 
classes. 



Pancras and Saint Luke at Chelsea, in the catirUy of 
Middlesex, and for the better preventing of mischiefs by 
fire within tlie said cities, liberties, parishes, precincts and 
places; and for amending and reducing the laws relating 
thereto into one Act, and for other purposes, hath been 
found insufficient to answer the good purposes intended 
thereby : And whereas it may tend to the safety of 
the inhabitants, and prevent great inconveniencies to 
builders and workmen employed in buildings within the 
said cities^ liberties, parishes, precincts, and places, if 
the regulations contained in the said Act were repealed, 
and other regulations and provisions respecting such 
buildings were established by law :" May it please your 
majesty that it may be enacted ; and be it enacted by 
the king's most excellent majesty, by and with the ad- 
vice and consent of the lords spiritual and temporal, and 
commons, in this present parliament assembled, and by 
the authority of the same. That the several churches, 
chapels, meeting-houses, or other places of public wor- 
ship, dwelling-houses and all other buildings whatso- 
ever, at any time heretofore begun or built, or which 
shall at any time or times hereafter be begun or built 
without the said cities, liberties, parishes, precincts, and 
places, on new or old foundations, or on foundations 
partly new and partly old, shall be distinguished by, 
and divided into seven several rates or classes of build- 
ing hereinafter described ; and such seven several rates 
or classes of building shall be under the rules and direc- 
tions hereinafter contained, concerning the same. 



What consti- 
tutes the first 
rate of build^ 
ing. 



§ V. — 1 • The first rate of buildings among these seven 
rates or classes, comprise all places of public worship : 
all manufactories, distilleries, breweries, warehouses and 
other buildings, not being dwelling-houses, (except 
buildings of the 5lh, (Jth, or 7th rate) which shall exceed 
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three clear stories above ground, exclusive of rooms in 
the roof, or of the height of thirty-one feet from the sur- 
face of the pavement, ground or way, above the area 
before either of the fronts, to the top of the blocking 
course or coping on the parapet, dwelling-houses, and 
connected offices, which shall exceed 860/. value when 
finished ; and also dwelling-houses, which exceed nine 
squares of building of 100 feet each on the ground-floor. 
See the 2nd section. 

2. Every external wall, not being a party wall, to Thickness of 
first-rate buildings, must be 2 J bricks thick at the foun- to first-rate ' 
dation, and gradually diminish on each side of the wall ^^^' 
2| inches to the top of the footing, which footing is to 

be 9 inches high, and wholly below the upper surface of 
the pavement or floor boards of the cellar story, 2 inches 
at least. And all such external walls must be two 
bricks thick from the top of the footing to the underside 
of the one pair of stairs floor; from thence IJ brick 
thick, up to the under side of the plate under the roof 
or gutter ; and from thence one brick thick up to the 
under side of the blocking course or coping on the 
parapet Section 3. 

3. Every party wall to first-rate buildings, must be Thickness of 
3i, bricks thick at the foundation, and gmdually dimi- Sret^rate " 
nish on each side of the wall 4 J inches to the top of the "*^"*8^*- 
footing, which footing is to be one foot high, and wholly 

below the upper surface of the pavement or floor boards 
of the cellar story 2 inches at the least ; and all such 
party walls must be 2J bricks thick, up to the under 
side of the ground floor ; and from thence two bricks 
thick up to the under side of the rooms (if any) in 
the roof of the highest adjoining building ; and from 
thence IJ brick thick up to the top of the party wall. 
Section 4. 



124 



The Building Act. 



PART II. 



under side of the ground floor^ and from thence 1| 
brick thick to the top of the party wall. Section 10. 



What consti- 
tutes a fourth- 
rate building. 



Thickness of 
external walls 
to fourth -rate 
buildings. 



Thickness of 
party walls to 
fourth-rate 
buildings. 



§ VIII. — 1. The fourth rate of building comprises, 
all warehouses, stables and other buildings, not being 
dwelling-houses, except such as are of the first, fifth, 
sixth or seventh rate, which do not exceed one clear 
story above ground, exclusive of the rooms (if any) in 
the roofy or which shall not be more than 13 feet high 
from the surface of the pavement Sec. above the area 
before either firont, to the top of the blocking course or 
coping on the parapet. Dwelling-houses and connected 
offices^ which shall not exceed the value of 160/. when 
finished ; and also dwelling-houses which do not exceed 
three squares and a half of building. Section 11. 

2. Every external wall to fourth-rate buildings must 
be 2 bricks thick at the foundation, and gradually dimi- 
nish on each side 2\ inches to the top of the footing, 
which is to be 6 inches high, and 2 inches below the 
upper surface of the pavement or floor boards of the 
cellar story; and \\ brick thick up to the under side 
of the blocking course, or coping on the parapet. Sec- 
tion 12. 

3. Every party wall to fourth-rate buildings, must be 
two bricks thick at the foundation, and gradually dimi- 
nish on each side 2^ inches to the top of the footing, 
which is to be 9 inches high, and 2 inches below the up- 
per surface of the paving or floor-boards of the cellar 
story, and IJ brick thick up to the under side of the 
ground floor, and from thence 1 brick to the top of the 
party wall. Section 13. 



Whatconsti- § IX.- — The Jifth rate of building comprises, all 

rate building, dwelling-houses, warehouses, stables and other build- 
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ings, (except such buildings^ not being dwelling-houses^ 
as are by the Act declared to be of the first or seventh 
rates of building), which are or shall be at the distance 
of 4 feet, and not 8 feet, from any public road, street or 
causeway, and are detached from any other building 
not in the same possession therewith sixteen feet at the 
least, and not thirty feet, or connected with any other 
building only by a fence or fence wall, shall be deemed 
of the fifth rate or class of building, and may be built of 
any dimensions whatever. Section 18. 

§ X. — The sixth rate of btnlding comprises all dwell- What consU- 
ing-houses, warehouses, stables and other buildings, (ex- rate building. 
cept such buildings not being dwelling-houses, as are by 
the Act declared to be of the first rate), which are or 
shall be at the distance of 8 feet from any public road, 
street or causeway, and is, or shall be detached from 
any other other building not in the same same posses- 
sion therewith at least 30 feet, or connected with any 
other building only by a fence or fence-wall, shall be 
deemed to be of the sixth rate or class of buildings, and 
may be built of any dimensions and with any materials 
whatever. Section 19. 



§ XI. — 1. The seventh rate of building comprises, Whatconsti- 
cranehouses, shambles, windmills or watermills, work-^ rate buiidiiig. 
shops and drying-houses out of London and Westmin- 
ster, for certain trades, so long as used for such purposes^ 
and may be built of any dimensions whatever. Sect. 20. 

2. Such crane-houses, must however, be of stone. Materials of 
brick, slate, tile, oak, elm, steel, iron or brass; but every 

other building of the seventh rate, may be erected of 
any materials whatever. Section 21. 

3. No ci-ane-house or other buildin&c of the seventh ^^sevenrti- 

^ rate bttildixig 

rate or clas$ of building, or any external part thereof, is to be covered 

° *> * ' with pitch, &c. 
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buildings erected during the term ; so that if a person 
takes the lease of a house and land^ and covenants to 
leave the demised premises in good repair at the end 
of the term, and he erects a tenement upon part of the 
land, in addition to those which were there before, he 
must keep and leave it in good repair also, (a) 

A tenant, hav- ^ H. — Wherever a tenant has a legal riffht to remove 

ing aright to ^ , . i . « 

remoye erec- any erections or other things built by himself upon the 

it after the ex- premises which he formerly held, Lord Kenyon (6) held 

kase. ^ that he had a right to come on the premises after the 

expiration of his term to take them away. But the 

point was not decided by the jury ^ as the defendant let 

judgment go by default. 

Whatbuiidings § III. — Bams or sheds, or other buildings erected 

mav be takezi 

away by a te- for the purpose of trade or manufacture, on loose stone 
piers, pattens or blocks of timiber may be removed, (c) 
Even in a case where the lease contained a covenant 
that the lessee should leave all the buildings which were 
or should be erected on the premises during the term, in 
repair, it was decided by the Court of King's Bench 
that such erections might be removed. Lord Kenyon 
held, on a trial for a breach of covenant of this 
nature (rf), that '* if a tenant will build upon pre- 
mises demised to him, a substantial addition to the 
house, or add to its magnificence, he must leave 
his additions at the expiration of the term, for the be- 



(a) . An apparently harder case than this occurred in my practice a few 
years since. Hie incumbent of a living in a college gift pulled down ami 
rebuilt the parsonage house on a much better plan and in a superior 
manner ; and yet at his death his widow had to pay the amount of repairs 
then necessary, as much as if it had been to the old and smaller house. 
This was, however, under the law of ecclesiastical dilapidations. 

(b) Woodf. c. 9. § 1. Atk. vol. i. p. 477. Salk. vol. i. p.3f«. 

W Bui. N. P. 34. ^ (rf) Woodf. c.9. §1. Esp. vol.iii. p. U. 



nant. 
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nefit of his landlord. But the law will make the most 
favourable construction for the tenant, where he has 
made necessary and useful erections for the benefit of 
his trade or manufacture, and which will enable him to 
carry it on with more advantage. It has been held so 
in the case of cider mills, and in other cases; and I 
shall not narrow the law, but hold erections of this sort 
made for the benefit of trade, or constructed as the pre- 
sent, to be removable at the end of the term. 

The counsel for the lessor contended, that by the ex- 
press words of the covenant, the tenant was to leave aU 
erections on the premises at the end of the term. To 
which Lord Kenyon replied, '* I am well aware of the 
full extent of that, and not quite sure that it concludes 
the question. It means, that the tenant should leave all 
those buildings which are annexed to and become part of' 
the reversionary estate. 



• • 
..I 
I'll 



TITLE XLI. 

BUILDINGS ESTATE AND TEMPORARY. 

§ I. — If buildings are let into the soil or otherwise Definition of 
fixed to the freehold, they must be left, at the expiration ings. 
of the lease, and as free from dilapidation or waste as 
the rest of the tenements. Such buildings have been 
properly defined as estate-buildings. 

The distinction is, that in the former instance of 
buildings which may be removed, from the nature of 
their construction, the law looks upon them as chattels, 
plant, or tenant^ s Jixtures; and the present as estate- 
buildings, and therefore the property of the landlord. 

§ II. — The following case, wherein a covenant, by a 
tenant, to yield up in repair, at the expiration of his 
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lease, all buildings which should be erected during the 
term, upon the demised premises, decides that it in- 
cludes buildings erected and used by the tenants, for 
the purpose of trade and manufacture, if stick buildiugs 
be let into the soil, or othenvise fixed to the freehold^ but 
not where they merely rest upon blocks or pattens. 

Distinction be- § HL — Buildings or other erections resting up<Hi 

tween tempo- • , , 

ranr and estate blocks or pattens, and not let into the soil, may be re- 
moved, although such a covenant as the one above cited 
may have been entered into. Buildings so erected, are 
to be considered as mere chattels, and not erections 
within the meaning of the covenant. 

In support of this position, Mr. Taunton reports a 
case (a), Naylor and another, executors of Samuel Ngy- 
lor V. Collinge, that was argued on the 19th November, 
1 807, in the Common Pleas, which is exceedingly worthy 
of notice. A rule nisi had been obtained in Trinity 
term, for an attachment against the defendant, for the 
non-performance of an award. The plaintiffs, as execH- 
tors of the lessor, had brought an action for a breach 
of covenant committed by the defendant, in not keeping 
and delivering up, at the expiration of his lease, in a proper 
state of repair, certain premises of which he was tenant 
Upon the trial of the cause, an order was made, to refer 
all matters in difference between the parties to arbitra- 
tion. 

The defendant, as lessee, had covenanted that he 
should and would, from time to time, and at all times 
during the continuance of the said lease, at his cum 
proper costs and charges, well and sufficiently repair, 
uphold, and support, maintain, amend, and keep the 
said mes* ^nement and premises, and aU erec- 

i)VoLtp.l9. 
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tions and buildings^ then alreadjr erected and built, as 
also all other erections and buildings that might thereafter 
be erected and built, in or upon the said premises, or any 
part thereof, in, by, and with, all and all manner of 
needful and necessary reparations and amendments 
whatsoever, when, where, and as often as need or occa- 
sion should be or require, and the same premises, in 
such good and sufficient repair, should and would, at 
the end, or other sooner determination of the said lease, 
peaceably and quietly surrender and yield up," &c. 

Among other things, the arbitrator awarded, that the 
defendant should pay to the plaintiff the sum of 90/., for 
and on account of the breach of the said covenant, so 
far as the same respects the repairing and yielding up in 
repair certain erections and buildings, which during the 
term granted by the said lease, were erected and built on 
the said demised premises, by the said John Collinge, as 
tenant and occupier thereof, and let into and fixed to the 
soil and freehold thereof, and which were built and used for 
the purpose of trade and manufacture only, and were re- 
moved and carried away by the said John Collinge, by 
wham the same were built ; and the further sum of 60/. for 
and on account of the breach of the said covenant, so 
far as the same respects the repainng and yielding up 
in repair certain other erections and buildings, which, 
during the term granted by the said lease, were erected and 
built on the said demised premises, by the said John Col- 
linge, as tenant and occupier thereof, for the purpose of 
trade and manufacture only, but which were not let into 
the ground, soil, or freehold of the said premises, but were 
built and supported on blocks or pattens of wood laid upon 
the ground, and were, in like manner, removed and car- 
ried away by the said John Collinge, by whom the same 
were built." 

K 2 
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Neither of these 5ums had been paid by the de- 
fendanty and the award was drawn in the above form, 
separating the amounts or value of the buildings that 
had been let into the ground and removed, from those 
which were only built on blocks or pattens of wood, for 
the purpose of giving the parties an opportunity of ob- 
taining the judgment of the court upon the question, 
whether the different kind of buildings which it described, 
or either of them, were comprehended in the terms of the 
covenant. 

Sergeant Shepherd, and the present Judge (then 
Sergeant) Bayley, for the defendant, upon shewing 
cause, observed, that there were two questions submit- 
ted upon this award to the decision of the court. 
Whether the defendant was entitled to resume, Jirst, 
those buildings which, during the term, were erected 
by himself for the purposes of trade, and were let into 
the soil? And, secondly, those which were erected by 
him for the same purposes, and were not let into the 
soil, but rested on blocks or pattens of wood. It had long 
since been determined, observed the learned Sergeants, 
that the tenant was entitled to remove such buildings as he 
had erected, during his term, for the purposes of trade: 
and it was not the intention of the parties, in the pre- 
sent instance, to restrain the operation of this general 
rule. The object of the covenant was merely to provide 
that those buildings which the defendant was bound hy law 
to leave on the premises, should be left in a proper state of 
repair. 

The court interposed, and observed, that the parties 
were precluded from all general argument by the express 
words of the covenant. The question, continued the 
learned Judge, must be confined to the construction of 
this agreement. What, then, is its plain and obvious 
import? The words are, ** all erections and buildings. 
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The defendant, therefore, in order to succeed in this 
part of his case, must prove that erections and build- 
ings raised for the purposes of trade^ are in fact not erec-- 
tions and buildings at all. If the tenant meant to have 
excluded such buildings of this nature, it should have 
been so expressed in the lease. The court cannot go 
out of the covenant. The other point the court declared 
to be as clear in favour of the defendant as the other was 
for the plaintiff. The thing removed is described as 
not let inta the soil, but as resting upon blocks or pattens. 
It is therefore a mere chattel, and is not an erection or 
building within the meaning of the covenant. 

Mr. Sergeant (now Chief Justice) Best, who was to 
have argued on the other side, deferred to the opinion 
of the court, upon the latter point, and it was ordered 
that upon the payment of the first sum of 90/., the rule 
should be discharged. 

^ IV. — Lord Elknborough also decided in a similar ^^^ Ellenbo- 

. ... rough's opiniott 

manner, with great elaborateness and perspicuity, in the on estate 
case of Elwes v. Maw (a), defining, with singular clear- 
ness, the difference between estate-buildings erected by 
the tenant which he may not remove, and temporary 
buildings which he may remove. 

The point in question was, whether a tenant in agri- TJie case of 
culture, who erected within his term, at his own ex- 
pense, and for the more necessary and convenient occu- 
pation of his farm, a beast-house, a carpenter's shop, a 
fuel-house, a cart-house, a pump-house, and a fold-yard 
wall, which buildings were all of brick and mortar, 
covered with tiles and let into the ground, could remove 
the same, if he left the premises in the same state as 
when he entered. 

In dehvering the judgment of the court. Lord Ellen- 

(a) East, vol. i. p. 38. 
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borough, having stated the facts of the case, said that 
'* the question for the opinion of the court was, whether 
the defendant had a right to take away these erecticms? 
Upon a full consideration of all the cases, we are all of 
opinion that the defendant had not a right to take away 
these erections." Thus confirming and deciding the 
law and custom on this important point. 

Law on this ^ V. — By these decisions, by other decided cases, 

and *by the laws of reason, it is clear that a covenant 
entered into by a tenant to yield up in repair, at the 
expiration of his lease, all buildings which should be 
erected during the term, upon the demised premises, 
includes all buildings erected and used by the tenant 
for any purpose, if such building be let into the soil, or 
otherwise affixed to the freehold, but not where they 
rest upon blocks, pattens, or piers. 

§ VI. — In the case of Buckland v. Butterfield (a), in 
,^ the Common Pleas, it was decided by the court, that in 
the case of a conservatory erected by a tenant for years 
(who had a remainder for life, after the death of his les- 
sor,) on a brick foundation, attached to a dwelling- 
house, and communicating with it by windows opening 
into the conservatory and a flue passing into the par- 
lour chimney, becomes part of the freehold, and cannot 
be removed by the tenant or his assignees. 
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BURGHBOTE. 



Meaning of BuRGHBOTE, from burgy a castlc, and fro/e, a com- 

^ ' pensation, is, in ancient law, a tribute or contribution 

(a) Brod. & Bing. vol. ii. p. 64. S. C. Moore, vol. iv. p. 440. 
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towards the building or repairing of the castles or walls 
of a borough or city ; from which many had exemptions 
by the ancient charters of the SaxOn kings, (a) Burgh- 
bote, says Fkta (6), sigmficat quietantiam reparationem 
murorum civitatis vel burgi. 



TITLE XLIII. 

BURY. 

Bury, or Berry, This word often occurs in old titles. Meaning of: 
and is still retained in many parts of the country^ as 
Broxboum-bury, Hailey-bury, Wormley-bury, and ia 
generally added to and received as the name of the 
mansion or manor house of the place, as those above 
citedy of Broxboum, Hailey, and Wormley. Sir Henry 
Spelman derives it from Beria, berie, berry, a corrup- 
tion of borough, or bury ; but the former, or berry, which 
is the termination of the names of many English towns 
and cities, denotes a plain or an open place, a flat wide 
champaign, as where Du Fresne observes, that Beria 
Sancti Edmundi (Saint Edmund's Bury) mentioned by 
Matthew Paris, sub ann, 1174, is not to be taken for the 
toum, but for the field. To this day many flat extensive 
meads and open pastures are termed berries, as the spa^ 
cious meadow between Oxford and Isley was in the 
reign of Athelstan called Bery. But Bury, in architec- 
tural jurisprudence, is the vill or seat of habitation of 
a nobleman, a dwelling or mansion house, being the 
chief of a manor. It is derived from the Saxon beorg, 
which signifies a hill or castle; for heretofore, noble- 
men's seats were castles situate on hills, of which there 
are still some remains. As in Herefordshire, there are 

(a) RastaL (6) Lib.i. g.47. 
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the beries or buries of Stockton Hope. In some ancient 
authors it means a sanctuary. 



TITLE XLIV. 

CANON LAW. 

Tl»f canon law J j^ ^he case oi MiddktoH v. Croft (a), Lord Hardwicke 

not bmding on J ^ ^' 

the laity. said, on the subject of the power of the canon law, 

'* One question in this cause is, whether the makers of 
the canons in 1603, had a power to bind tlie laity? 
They were made, said his Lordship, by the bishops and 
clergy in convocation, convened by the king's writ, and 
confirmed by him under the great seal ; but the defect 
objected to them is, that they were never confirmed by 
Parliament, and for this reason, though they bind the 
ckrgy of the realm, yet they cannot bind the laity for want 
of a parliamentary confirmation. 

The canon law The statute of the 25th Hen. 8. c. 19. says, all canons 

declared mfe- •' 

rior in author- already enacted, and hereafter to be enacted, do and 

ity to the tem- i • 

poral law. shall stand in force, provided they be not contrary to 
the laws of the realm of England, meaning, says 
Dr. Ayliflfe, the statute and common law, nor in damage 
of the king's prerogative. 

The canons of a convocation do not bind the laity 
without an act of parliament. (&) 

TITLE XLV. 

CANONS, CONSTITUTIONS AND MONARCHICAL 

INJUNCTIONS. 

Canong which | L — The principal canons, injunctions, or precepts 
repairs of ec- to be observed in regard to repairs, waste, destruction, 
d^aaticaledi- dilapidation &c. to ecclesiastical buildings, contained in 

(rt) Atk. Rep. vol. ii. p. 661. 

(b) Lord Keeper Wright on Coxe's Case, M. 1760. 
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the legatine and provincial constitutions, and in the in- 
junctions of Edw. 6. and Elizabeth, which still remain 
part and parcel of the ecclesiastical law of England, 
are the following : — 

^ 11. — The writers in the legatine constitutions who 
treat on the subject are the two legates, Otho and Otho- 
bonus, who are mentioned in Part I. and their profound 
and learned commentator, John de Athon. 

§ III. — Among those who have legislated on similar 
subjects in the provincial constitutions, are Archbishops' 
Edmund, Winchelsey, Mepham and Stratford, not for- 
getting their learned commentator, Lyndewode. The 
other archbishops, and among them Walter Reynold, 
touch but sUghtly and incidentally on these subjects ; 
but whatever they have enjoined is faithfully introduced. 

§ IV. — Archbishop Edmund, in his canon made in 
1234, 18 Hen, 3. enjoins, that if the rector of a church 
shall leave the houses of the church (a) ruinous or decayed, 
so much shall be deducted out of his ecclesiastical 
goods as shall be sufficient to repair the same, and to 
supply the other defects of the church. (6) 

§ V. — Archbishop Stratford orders th2it archdeacons 
and other ordinaries, in their visitations, finding defects, 

(a) By the houses of the church, says Lyudewode in his Commentary, 
are meant such as the manse of the rectory or ricarage, and other edifices, 
of which the building or repairing belongs to the incumbent. 

(6) '^ Si rector alicujus ecclesis decedens domos ecclesue reliquerit di- 
rutas vel ruinosas de bonis ejus, ecclesiasticis tanti portio deducatur, qus 
sofficiat ad reparandam hsec, et alios defectus ecclesise supplendos." — 
Sancti Edmundi archiepis." — Lyndewode, lib. iii. tit. 27. cap. 1. 

** Domos ecclesue, Ut putk, mansum rectoriae, vel vicariae, et alia 
eedificia qusecunque, quorum sedificati sive reparatio spectat ad ipsum 
rectonim immediate." — Lyndewode, ibid. 
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as well in the churches, as in the ornaments thereof, and 
the fences of the church-yard, and in the h>uses of the in- 
cumbents, may command them to be repaired under 
pecuniary penalties, (a) 

§ VI. — Anciently the bishops had the whole tithes 
of the diocese ; a fourth part of which, in every parish, 
was to be applied to the repairs of the church : but 
upon a release of this interest to the rectors, they were 
consequently acquitted of the repairs of the churches, (b) 
And, by the canon law (c), the repair of the church 
belonged to him who received this fourth part: that is, 
says Archbishop Reynold (d ), in his canon, to the rec- 
tor, and not to the parishioners. 

§ VII. — But custom, that is, the common law, 
transfers the burden of reparation, at least of the nave 
of the church, upon the parishioners ; and also, some- 
times, of the chancel, as particularly in many of the 
churches in the City of London ; and this custom the 
parishioners may be compelled to observe, where such 
custom exists, (e) But where no such custom can be 
proved, says Chief Justice Holt, the parson is to repair 

{a) " Item quia visitantes archidlaconis et alH ordinarii tarn in ecclesiis 
qukm omamentis earum, et csmeteriorum clausuris, mansorumque domibms 
reperientes defectus, ipsos sub pecuniarua poenis." — Johannis Stratford 
archiqpis. Lyndewode, lib. Hi. tit. 22. cap. 5. 

(6) Sir Simon Degge, part. i. c. 12. 

(c) Salk. Tol.i. p. 164. 

(d) ** Hsc reparatio de jure communi pertinet ad enm qui recipit quar- 
tam illam, quse ab antiquo assignata est fabricse ecclesis. 12. q. 2 quatuor. 
£t sic de jure communi pertinet ad rectorem, qui habet ipsam quartam, 
non autem ad parockianos" — Walteri Reynold archiepis. Lyndevrode, 
lib. i. tit 10. cap. 4. 

(e) '* Consuetudo tamen transfert onus reparationis saltern navifl ec- 
lesis in parochianos^ et similiter cancelli quandoque sicut satis constat in 
CiviTATE LoNDiNENsi in multis ecclessiis. £t banc consuetudinem senrare 
debent compelli parocbiani, ubi talis est consuetudo."— 'Walteri Rejmold 
arcbiepis. LyndewOde, lib. i. tit. 10. cap. 4. 
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the chancel, (a) And repairing the ckamel, says Dr* 
Gibson (b), is a discharge from contributing to the re- 
pairs of the nave. 

§ VIII. — Archbishop Rei/nold, in his canon on the 
repairs of churches^ enjoins the archdeacons and their 
officials, that in the visitation of churches they have a 
diligent regard to the fabric of the church, and espe- 
cially of the chancel, to see if they want repair ; and if 
they find any defects of that kind, they shall limit a 
certain time, under a penalty, in which they shall be 
repaired. 

§ IX. — Lyndewode, in his gloss, or interpretation of 
the words ** fabric of the church," says (c), that it 
consists of the walls, the windows, and the covering. 
Archbishop Mepham orders, in his constitution, that no 
inquisition be made, concerning the defects of houses or 
other things belonging to an ecclesiastical benefice, 
shall avail to the prejudice of another, unless it be made 
by credible persons sworn in form of law, the party inte- 
rested, — that is, the incumbent, if living; if not, his 
exectors or administrators, — being first cited thereunto. 
And the whole sum estimated for the defects of houses, 
or other things belonging to ecclesiastical benefices, 
whether found by inquisition, or by way of composition 
made, the diocesan of the place shall cause to be ap- 

(a) Pense v. Prouse, Raym. voL i. p. 59. 

(ij Gibs. 199, 200. - 

[c) *' Injungimus archidiacanus et eorum officialibus, ut in visitationi- 
bu8 ecclesiarum faciendis diligentem adbibeant considerationem ad fabri" 
cam ecdesisB, et maxime cancelli, si fort^ ixidigeant reparatione : si quos 
invenerint defectus hujusmodi, certum sub pcena pnefigiant terminum infra 
quern emendentur 7el suppleantur." — Walteri Reynold archlepis. Lynde- 
wode, lib. i. tit. 10. cap. 4. 

Fabricam eccksia, — "Id est, structoram sive constructionem que 
consistet in parietibus, fenestris et tecto." — Lyndewode, ibid. 



140 Canons, Constitutions, and part u, 

plied to the reparation of such defects, within a competent 
time to be appointed by his discretion, 

Lyndewode, remarking upon the above words, defects 
of houses, and other things, says, that is, of which the 
beneficed person hath the burden and charge of repara- 
tion ; as of the chancel, inclosures, hedges, ditches and 
such like, (a) 

§ X. — On the ordering that the inquiry shall be 
made by credible persons, duly sworn, he enumerates 
among such, able and experienced workmen (b) ; as also 
clergymen having skill in such matters; who shall 
swear (c), that they will truly make inquisition, without 
hatred or favour, or any interest which they have or 
shall have therein. 

§ XL — Besides the proper revenue of cathedral 
churches, to be applied towards their repairs, are va- 
rious ecclesiastical -forfeitures, appropriated by several 
canons of Archbishop Stratford's constitutions to that 
purpose : such as, for the unfaithful execution of wills ; 
for extorting undue fees for the probate of wills; for un- 
due commutation of penance ; and half the forfeiture 
for excessive fees at the admission of curates. 



(a) ** Bononun pertinentium ad ipsorum beneficiatorum opus et repa- 
rationem, ut putk cancelli, librorum, murorum, fossarum, sepium, clansu- 
raniim et aliorum hujusmodi." — Lyndewode, lib. iii. tit. 27. cap. 3. 

(4) " Virosjide dignos. Ut putk, artifices quibus, in Lis quae ad artem 
suain spectant, fides adhibenda est. Ubi patet, qubd in sestimatione fienc g 
sedificiorum dinitorum, ruinosorum, vel aliks totaliter ablatorum, recor- 
rendum est ad mechanicos, et artifices, un^ cum survisione yirorum eccle- 
siasticorum : ex quo etiam textu fundari potest ilia practica, secundum 
quam consuevit mandari, ut in talibus inquisitionibus recipiantur : tam 
clerici qukm laid majorem in ea parte notitiam habentes." — Simonis Me- 
pham archiepis. Lyndewode, lib. iii. tit. 28. cap. 3. 

(c) '* Jurent se, non privato odio, neque amicitia, neque pro aliquo 
commodo quod habuerunt, vel habent, vel habituri sunt, deposituroB."— Ibid. 
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§ XII. — Othobonus, in his /ega^ine constitutions, 
says. We do ordain and establish, that all clerks shall 
take care decently to repair the houses of their benefices, 
and other buildings, as need shall require; whereunto 
they shall be earnestly admonished by their bishops or 
archdeacons. And if any of them, after the monition 
of the bishop or archdeacon, shall neglect to do the 
«ame for the space of two months^ the bishop shall cause 
the same to be done at the costs and charges of such 
clerk, out of the profits of his church and benefice, by 
the authority of this present statute ; causing so much 
thereof to be received as shall be sufficient for such re- 
paration, (a) 

The same legate enjoins also, that the archdeacon 
shall cause chancels to be repaired, when they require it, 
by those who are bound thereunto, (i) And as to 
archbishops, bishops, and other inferior prelates, they 
are, by the same constitution, enjoined to keep their 
houses and edifices in good and sufficient repair, sub 
divini attestatione judicii ; that is, says the learned com- 
mentator on the constitutions, under a sentence of eter- 
nal damnation at the last day of account, when the 
sheep shall be separated from the goats, (c) 



(a) ** Statuimus et prsecipimus, ut universi clerici suorum beneficiorum 
domos et cetera sedificia, proat indiguerint, reficerc studeant condecenter, 
ad quod per episcopos suos yel archidiaconos solicite mooeantur. Si quis; 
verb post episcopi vel archidiaconi monitionem per duos merises id facere* 
cessaverit extunc episcopus ipsius clerici sumptibus, id fieri facial diligen- 
ter, de fructibus ipsius ecclesias et beneficii, prsesenti auctoritate statuti ; 
tantum accipi faciens, quantum ad refectionem hujusmodi sufficiat peri- 
gendum." — Constitutio Domini Othoboni, tit. 17. 

{b) " Cancellos etiam ecclesise per eos, qui ad hoc tenentur refici faciant 
ut superilis est expressum." 

(c) '* Sub divini attestatione judicii. Id est damnationis seternae iA ex- 
tremo calculo, quando separabuntur oves ab hsedis." — Domini Othobonis 
Leg. Johannis de Athon. 
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§ XIII. — From tfiis constitution of Othobonus, and 
fh)m the commentary by Athon thereupon, it is to be 
inferred that a parson may be guilty of dilapidation, or 
waste of his benefice, two several ways ; namely, either 
by not keeping the edifices in good repair ; or, by not 
repairing them when they are gone to ruin and decay. 

§ XIV. — But that constitution chiefly relates to the 
mansion-houses of ecclesiastical benefices, and those 
not only of all parsonages and rectories, but also of all 
bishopricks and prebends : likewise to the houses of all 
other persons, having ecclesiastical livings, but not spe- 
cifically, by the words of the constitutions^ to their farm- 
houses and buildings, although they are also provided 
for by the canon law in case of dilapidations; and such 
as neglect the reparations aforesaid, may be presented, 
and convicted thereof before the diocesan, who has 
power to sequester the fruits of such aforesaid bene- 
fice, (a) For the fruits thereof are, as it were, in legal 
construction, tacitly, or by assumpsit, mortgaged by a 
kind of privilege for such indemnity (6) ; and for that 
reason the bishop is empowered in some cases to seques- 
ter the same for for that end. 

§ XV. — The constitution of Archbishop Edmund (c) 
makes provision, as we have seen, against dilapidations ; 
but the canon cited rather provides a satisfaction for di- 
lapidations already committed, than a prevention of them 
for the future. Yet the canon law, says Ayliffe(c?), is 

(a) '* Hie est arg. quod in illis qui per negligenUam suaiii talia per- 
mittant oollabi, de dilapidatione possiint merito accusari : ergo hoc posset 
esse una causa quare fructos sui beneficii licit^ yalerent sequesbrari." — 
Joh. de Athon. Com. Con. D. Othoboni, in y. Ceuaverit, 

{b) *' Unde hie nota fnietus eeelesis pro refeetione hujusmodi dormo- 
rum per ordinarium lieit^ sequestrari." — Ibid. 

(c) See § iv. of this title. (rf) Ayliffe's Parergon. p. 217. 
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express and full in all respects relating to this implicit 
sacrilege, nor does the custom of England, nor the com- 
mon law leave the church without sufficient remedy in 
this case ; although it postpones the satisfaction of di*- ^ 

lapidations till after the payment of simple contract 
debts, as the canon law prefers it before the payment of 
legacies. 

§ XVI. — It is lawful says Dr. Gibson (a) for the or- Sequestration 

, may issue for 

dinary to sequester the profits of the church and bene- the reparation 
fice, for the making restitution or reparation of such 
dilapidations. The general practice, according to cus- 
tom and the hereafter quoted injunctions of king Edward 
6th and queen Elizabeth is one fifth-part, and if the 
party sued be dissatisfied he may appeal. 

The following are among the other principal canons 
relating to architectural jurisprudence, which are useful 
for reference, touching repairs See. of churches, chancels 
and other ecclesiastical edifices. 

§ XVIL — It is decreed by the constitution of Otho 
c. 2. (Jb), that none shall pull down ancient churches 
without leave of the diocesan. 

§ XVIIL — Archdeacons shall enquire of defects in 
church and chancel and decree reparation, (c) 



Canons of 1603. 

§ XIX, — Churchwardens shall see that the church iJamesi, 
be kept in good repair and decent, (that is, except the 
chancels.) 



(a) Gibs. p. 761. {b) A.D. 1237. 22 Hen. 3. 

(c) Walker, § 18. A. D. 1322. 10 Edw. 2. 
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§ XX, — Archdeacons &c. shall suiTcy churches 
every three years, and certify defects to the high com- 
missioners. An impropriator of rectory or parsonage^ 
^ though bound to repair the chancel, is also bound to con- 

tribute to the reparations of the church, in case he hath 
lands in the parish. This was adji^dged in Serjt. Davis's 
case, without any question made of it (a) 

§ XXI. — Archdeacons shall see chancels repaired. — 
Walt, de Of. Archd. (b) 

% XXII. — Chancel &c. shall be repaired by incum- 
bent, or other to whom repairs belong. Steph. de Off. 
Vic. Rectoribus et Vicarim. (c) 

§ XXIII. — Chancels not to be altered, (d) 

^*^^^^^ § XXIV.— The parson is bound to repair the chan- 
chancel. ^el ; not bccause the freehold is in him, for so is the 

freehold of the church, but by the custom of England, 
which hath allotted the repairs of the chancel to the par- 
son, and the repairs of the church to the parishioners : 
yet so, that if the custom hath been for the parish, or 
the estate of a particular person, to repair the chancel 
(Ca. Const. Winch.), that custom shall be good ; which 
is plainly intimated by Lyndewode as the law of the 
church ; and is also confirmed by the common law, in 
the books of reports, (e) 

But as to the obligation resting upon the parson or npoh 
the vicar, concerning that the books of common law say 
nothing ; and so it is wholly left upon that footing, on 
which the law of the church hath placed it. - ■ ^ 

(a) 2 RoUe, p. 211. (b) Othobon. A. D. 1268. 52 Hen. 3. 

(c) WincLelsey, A. D. 1305. 33Edw.l. 

(rf) 5&6Edw.6. and 13 & 14 Car. 2. 

(e) Ventris, vol. ii. p. 239. Mod. Rep. vol. v. 389. 
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^ XXV. — As rectors or spiritual persons, so ako Im- So are lay im- 

^ . . t propnators. 

PROPRiATORS, are bound of common right to repair the 
chancels, (a) 

% XXVI. --This point was twice under consideration These points 
in the reign of Charles 2. A. 22 8c 29. In the first of judges, 
which it is said, that the court inclined that there should 
be no sequestration, and in the second (notwithstand- 
ing the aforesaid arguments), the whole court, besides ^ 
Justice Atkyns, held that the lay impropriator was not to 
be sequestered. 

§ XXVII. — Repairing the chancel is a discharge from 
contributing to the repairs of the. church. Serjt Da- 
vies' case, Rolle, vol. ii. p. 211. — Keble, vol.2, pp. 
730, 742. 

§ XXVIII. — By the statute of 35 Edw. 1. c. 4. 
A.D. 1307 (6), trees growing in church-yards being the 
goods of the church, shall not be cut down, (unless 

(a) Ventris, vol. 2. p. 35. Mod. Rep. P. i. p. 250. P. ii. p. 254. 

(ft) It is remarkable that this statute was made the same year in which 
the famous resolution passed in parliament, that the bishop of Durham 
should be prohibited by writ out of Chancery, from wasting the woods of 
his bishoprick. It is as follows : — 

'* Petitionesin ParHamento, A.D. 1306. 35iS^«;. 1. iVb.46. Ant.Bek, 
" Voille nostre Seigneur le Roy entendre qe sire Antoyn evesq. de 
Dorem wast & destruit tut le boys apurtenaunt a sa eglise en Tevesche de 
Dorem, p. doun & vent & mauveise garde, 6l p. mettre forges de fer et de 
plume & arder carbons. E etre ce il charge les bondes del eglise p. di- 
verses mises et tailiages auxi bien des damages qe le priour de Dorem' & 
autre gentz. ount desrene vers lui devaunt les justices Nre Seignr le Roy 
pur trespas dount ill est atteint, come d'autre manere de tailiages, qil 
sount si enpoveriz qil ne pount leur terre tcner dount si Nre Seignr le Roy 
qe est avowe del esglise avantdite, ne y raette remedie I'esglise avantdite 
sera disherite & enpoverie en prejudice Nre Seignr le Roy, & de sa corone 
& du cbapitre de Doream. 

'' Responsio. — Ita responsum est : Inhibeatur per breve de cancellaria 
episcopo & ministris suis ne faciant vastum de contentis in petiUone." 

L 
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with the consent of the parson) to 'repeiir. the chai:icel or 
church. '^ We do prohibit the parsons of thue chnxch, 
that they do not presume to sell theyn unadvisedly; hjat 
when the chancel of the church doth want necessary re- 
parations; Neither shall they be conyelted to wf JOfher 
usey except the body of the church doth«^d lik^rre- 
pair. In which case the parsons of thaU charity shall 
do well to relieve the parishioners with besto^wing npon 
them the same trees ; which we will not command to be 
done, but we vidll commend it, when it is done." 

.,; § XXIX. — If it appear that the person whose right 

' ' ' . they? otey intends to cut them for any o^Aer pmcpos^, a 

prohibition will be granted, to hinder waste, (a). (^ 

' Great waste being done to the tempcmjdities of bishop- 
ricks by escheaters in time of vacation; granted by 
14 Edw. 3. (stat. 3.) c. 4, that in time of vacation they 
shall make no waste. 
The possessions of the clergy-are unalienable, {b) - 

■ • • * 

S?e5ST&c ^ XXX. — 13Eliz. clO, the preapible , sayi^, that 
of church- long and unreasonable leases, made by oollegeSf, deans 
•'"^' "*=• and chapters, parsons, vicars and other, having *piri- 
tual promotion, be the chiefest causes of the dilapidjation 
and the decay of all spiritual livings and hospitality^ land 
the utter impoverishing of all suQcessors ija^uioj^nts in 
the same ; it is enacted, that no grants shall be made of 
any house, lands, tithes, tenements, or other heredita- 
ments other than for 21 years or three liyes. 

Eveiy church of common right is entitled to house 
and glebe, (c) 

After induction the freehold of the glebe is in the 
parson, — but with these limitations: That he m&y not 

. (a) Rolle, vol. ii. p. 335. (6) Stef. Cons. A. D. 1X2J3. 6 Hen. 3. 

(c) Extr. lib. ui. tit 39. c. 1. Egb. Cau. 25. 
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alienate, no not with conseikt of patron and ordinary, 
since the statute of 13 £liz. c. 10^ against ali^natioft. 
Nor m£ky he exchange his glebe, (a) Nor may he oom^- 
mit waste. 

18 Eliz. c. 11, an act for explanation of the statutes, 
intituled, against defeating of dilapidations, aiid againat 
leases to be made'of spiritual promotions in some re- 
acts, — enacts that every new lease shall be void, if 
the old lease be not expired or surrendered, or eaaded 
within three years. 

§ XXXI. — A rector, or vicar endowed leaTing dila- RemedittiB 
pidations, his godds shall answer in such proporttom, Si^on!^^**^ 
as the rev^me of the church will bear. (4) 

That none through covdtousness, may neglect their 
houses, the bishop or archdeacon shall admonish them 
to repair^ and in case of negleict, the bishop shall do it, 
«at the charge of the incumb^it. The same 16 decreed 
concerning chancels | and prates shall ke^ their own 
houses in repair, (c) 

Dilapidations shall be judged ontylby credible persons 
on oath, and be repaired according to the appointmeat 
of thej diooeean, (d) 

Ecclesiastical persons suffer their houses to run to 
ruin, and convert the materials to their own benefit, and 
then give away their goods Jo defeat the sucee&sor oi 
dilapidations, (e) 

As to the proportion of the profits to be seques- 
tered, that is left to the discrt^tion of tjie ordinary, 
according as particular occasions require; and there 
is no certain rule for it, but only an example in the 

(a) Noy, 5. (6) E4muAdu3, A. D, 1236. 21 Hen. 3. 

(c) Othobon, A.D. 1268. 52 Hen. 3. 

{d) Simon Mepham, A.D. 1328. 3£diir. 3. 

(<•) 13 Eliz. c. 10. A.D. 1571. 

L 2 
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injunctions of several of our sovereigns as heads of f the 
church since the Reformation. ■ -^ < 

Those of Henry 8. Edw. 6. and Eliz. give the fifth 
part ; but the rule in reformatio legum tcdmasticma an 
Edw. 6. (a) was the seventh part, and Archbishop Ban- 
croft's circular letter (6), in the article for 6equestratic(Q 
of livings, where houses are out of repair; leaves the 
proportion to the ordinary, with this only limitation, al- 
lowing a fit portion for the incumbents to live upou* 



Executors 
chargeable 
with dilapi- 
dations. 



Fraudulent 
conveyance to 
deprive suc- 
cessor of dila- 
pidations. 



§ XXXII. — Executors who are chargeable withi dila- 
pidations are bound to make satisfaction'for them^^ie/bre 
,the payment t>f any legacies^ and it might be hoped, ibcr 
fore the payment of vmyf debts ; since the. diJ^pida.^ofi (c) 
\(8tin the strictest-sense^ a debt due to the chmrch, .and it 
seen^ hard, says Bishop Gibson, that prwate debts should 
besatisfied out of the spoils of the chiirch> and the c^]arch 
itself denied the common right of restitution,, i For, ,wtat-* 
ever substance any incumbent gets from the church, Bpd 
dies possessed of, '\& greater in proportion to his negkc^ of 
repairs; and that part which grows from neglect^ 4s no 
better than a theft frcun the church ; whose 'rigltta and 
privileges were, anciently, the first care of the law. , But 
as Sir Simon Degge says (Part I. c. 10.) '' that the cfm^ 
mon law prefers the payment of debts^ before^ .damage 
for dilapidations, and that being the course of ^co|l^ 
mon law, we must be content." . ^^ , .. 

^ XXXIIl. —The 13th Eliz. c. 10, enacts, that iCwS 
ecclesiastical person give away his goods, or chattete|..tQ 
defeat his successor of dilapidations, the successor shall 
have the same remedy against him, to whom such deeq 
is made, as if he were executor or administrator^ .^ 



(a) Fo.39ff. (b) Regist Banc. 168a. '' ^ i'^- 

(c) See Const. Edm. p. 789. 
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"• This^ statute, m Ae parti6WarinfirfAnc6 of ^frauAikiii 
conveyance J seems at first sight to Kmitthe suit to the dila- 
pidations that have grown iii the time of the hst incumbhit ; 
Whicifa, (in case his predecesi^ordid also leave dilapidations 
atid die insolvent) cannot be known; but by a regular sut^ 
tJi^ofthe defects at his first coming in, that thereby th6 
i*e&pective dilapidations of the two predecessors may be 
distinguished . But, in other cases^ the last incumbent, or 
his executor, are chargeable with the whole dilapidations 
in whose time soever they have grown ; and agreeably to 
the genei^l rule, mky this statute also be well interpreted, 
so as to make thfe present clause (by Hjj fact of default) 
to be exclusive;%At of diJapidatibnis iifrhich haV^ gtoNraii 
the time of 1*16 piredeceasors to the deceased, btrt of such 
as may have gityml between the tim* Of his decease, ^liiS 
tJie prosecution iot them j thtft is, either' in the tiiHe' Of 
the tjacafto«'of theb^eflcfej Of sWtfc tli'e^tiiine of the pre^- 
sentincumbentl' ' ' '«. • -^ • ' ' 

Thiis ift some teases may ^i^(iri«ft at ^l*^gireaths^^ 
tictilariy; wherfe a btfntett of dihepidafiohs is left by one 
who died ind6lvehtf, atad'tbe bubd^a^ietijoys tiie benefice 
fbr a fehort tittH^/'arifl-diesr: In whifeh case the reforMdtid 
legum hid pfi^^ the 'fbllowing mitigation : — SpatiuA. 
tttfke^pds^s^riisfef^ cmsiderandufn : qudd si totum arnit^ 
'i&ii hnpleoeHt^ nihil ' po^uhbitUti^ qutrntiini aute^ ahtnb 
fiierh %npHiii;'ad id €^itd$'Judim Eetksiastici satisfa^ 
ciendi rationem accommodatur. And it were much to b« 
wished, that such incumbents as repair or build, where 
ift'ere 'id great' <jwasion, in sufeh manner and to such de- 
gteeis^ as the patrbtt and ordinary do approve upon an in- 
^eiition ihade; Were entitled t6 receive back such pro- 
portion of the expense, as might be assigned and limited 
by a statute to that purpose, to be paid by the next in- 
cumbent to their executora ; and to him by successive 
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incumbents ; so far, and with such gradual dimimitions, 
as the law should think fit and proper. 

1 Jac. 1. c. 26. 21 Jac* 1. c. 28, are oontinuatioDs 
of the statute of 13 Eliz. c. 10, and 14 Elix. c« 10, which 
were perpetual laws from the be^nning, and mast there- 
fore be inserted and referred to in these acts by mistake. 

35 Eliz. c. 14, excepts all dilapidations^ for which 
any suit is, or before the end of this session of parlia- 
ment, depending from her mo^t gracious, general and 
free pardon. 

39 Eliz. to 7 Anne inclusive, excepts the same. 

Suit by succes- § XXXIV. — About the time (a) thattheactof pardon, 

sore against 

executor. ^ 2 W. & M. was passed, a suit was brought m the eccle* 
siastical court by the successor against the executor , for dila- 
pidations ; and prohibition was prayed, upon this sugges- 
tion, that though in the said act, offences for dilapida- 
tions are excepted, the execution is Umited to such dila- 
pidations for which any suit is or was depending on the 
20th day of March last, and this suit was commenced 
sirice. But the whole court conceived, that the parlia- 
nieht never intended to take away the successor's remedy 
for dilapidations ; for that would be to ease the executor of 
the lastincumbent, who was the wrong-doer, and translate 
the charge to the successor : but they would intend this 
exception, of such suits as might be in the eeclesiafitioal 
court, ex officio, against the dilapidator himself, to 
punish it as a crime againdt the ecclesiastical law, 
and to pardon it, unless there were prosecution before 
the day aforesaid. And so the prohibition was denied. 

1 Jac. 1. Canons of 1603, confirmed by letters patent, shall be 

read in churches once a year. 

(o) Ventr. 216, 
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§ XXXV.H-.In the -appendix .to , Bishop- Gibi^a'» Apj^endixof 

^ *^* *. . ancient and 

Codex Juris Eccksiastid A^Hoardf are a a^es of oniT modern instru- 
gisalr instruments, ancient and modern^ which may be 
useful td the architectural jurist. They are as follow : i 
1« The archbishop bding informed of dilapidatiogf 
left by a bishop^ issues his commission to inquire and. 
report, (a) 

2. A commission having been issued to view an epis- 
copal palace, atid a return made by the commissioners 
how it may be ordered for the best, a faculty or licence 
is granted, (ft) 

3. Complaint being made of dilapidations left by the 
predecessor, a commission issues to> inquire and re- 
port, (c) .:..'» 

4. A rector having left dilapidations, • which rested 
upcm his executors or administcators, .aU his goods were 
put und^ sequestration* {d) ' : » 

5. The chancel and houses of a rectory being greatly 
dilapidated by the neglect of a rector: thai living, a sen 
questration of profits was issued, • and (the cure being 
first provided for) reparation enj(»ned, with usual de 
nunciation of spiritual censuies against all who shall 
hinder, {e) 

6. A sequestration having been relaxed upon caution 
given to repair, inquiry was directed whether any thing 
had been done ; and if not done, sequestration again to 
be made. 

7. Upon the petition of a rector to make alteration in 



(a) Reynold's Register, fo.l32&. 1374. 

{h) Abbott's Register, !b. I2S 6. 1632. 

(e) IsUp. fo. 106. 1349. 

{d) Courtn. Reg. fo. 651 b. 1382. 

(e) Park. Reg. fo.387a. 1568. 

(/) Pecch. Reg. fo. 56 b. 1280. 
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his parsonage house, a commission V9»s mw^. tfhVD9f^ 
and make return, (a) , i. . .. : .,. .1 h1: 

8. After inquisition and return concerning a pw^agl^ 
house, by which the state and condition of it.appcpiie^i 
Ucence was granted to demolish it and rebuild, ity .^ 
cording to the tenor of the said return. (6) 

The first part is in Latin; then as follows: — 
We, whose names are underwritten, by virtue of a 
commission directed to us from the Most Reverend Fa- 
ther in God, William, by divine Providence Archbishop 
of Canterbury, to make inspection into the ruins and 
" ; dilapidations of the parsonage house of Cliffe, ax^d oHm 

buildings thereunto belonging, do certifie> that in our 
judgments the house called the vicaridge house may be 
demolished, as altogether useless: likewise,. that the 
old kitchen, and old well-house may be taken dow:B, pro- 
vided the hall now standing be made into two lower 
rooms and chambers. And as for the fodder Aotcie, it is 
our opinions, that it should rather be repaired than de- 
molished. In witness whereof we have hereunto set our 
hands and seals. May the seventh, 1679. 

Ri. Pearson, Vica. de Higham. 
John Crew, Vic. de Hartlipp. ^ - 
Edw. Turner, Rec. de Halsloa. . t 
Isaac Blake. : 
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TITLE XLVI. 

carpenter's shop. 

I 

Carpenters* By the often-quoted decision o{Elwes v. Maw (c), ^r- 

shops on farms , , ^ ^ n , 

may not be pentei*s shops erected on farms may not be removed; 

inemovfid 

Lord EUenborough giving it as his opinion, " upon a^ 

(a) Sancroft. Reg. fo.219a. 167J). {b) Ibid. 2145. 1679. 

(c) East's Rep. vol. iii. p. 38. 



TIT. XLVllI. 



Cas^fe ^ *** 



Ml c!OhEtfddr^l/emA of' a9' ihe^^&Mt9 cited \itiDiii' tUs'teinfi 

the former argument, which are indeed liclarly^KlI'^thtit 
iM bookia afford mfeltferiidly ifektiv^ to ih^*«trfy^t> Ve 
ate' all of opinibii that the defendant had not ai fight'tl^* 
take away these erections/' See AoBicvn*0t!fcii 

BUILDINGS. •"• ••' - ''■•i«>' 
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TITLE XLVII. 

■CABT^HOUSE. • ■.'.:»!..:• 

Cart-houses erected on farms are aiiSb'sulneCitJi' Cart-houses on 

the same law, arid by the saih^ aidtlit5rlfi«'j''f6r IbW b^?^^^.'' 

Ellenborough dbgerved; that no acQ'ud^ 'cia^i Kttd'gbiib* 

the length of establishing thatbuildih^ stlts^HiAilt^W 

purposes of agncttftwr^, as distinguished from ihibi^ 6iP , 

trade, have been removable by ah execiitor of tehsttit' fik 

life, nor by the tenaht hiiMelf vfhb bdlt'theiri'auHiife^ 
his term. '...'■'.. •.:.; •--.; •. ■ i-: i r.. k— ri 
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TITLE XLVIII^'^ 

. CASTLE, ■ ^ •* 

A Castl'&j (tastellunif dcastrum, Latin, is called by Definition of a 
Lord Coke domus defensibilisy and mdnsus muralis, A 
castle, as being the residence of only powerful subjects, 
as barons &c. included within their pale or protection 
divers manors, (a) Fitzalan, Earl of Arundel, had with- 
in the pale or jurisdicticxiof bis castellany, or lordship 
belonging to his castle, two hundred manors, and with- 
out it forty-three manors. 

No subject, says Lord Coke (6), can build a castle ,' 'Imi* 

or house of strength, imbattelled &c. or other fortress 

(a) " C!omes Alanus habet in suo castellatu 200 maneris &c« praeter 
castellarium habet 43 maneris." — Coke's 1st Inst. p. 5 a, 
(6) 1st Inst. p. 5 a. 
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defensible, called by law by the names castellum, castrum, 
donms defensibilisj and mansus muralis, and sometimes 
damns kemellatdR or camellata (a), teneUata (b), macke- 
collate {c)f mese camekt(d),mansus cameHatuSy fortiAei 
hall or mansion &c. without the license of the king, for 
the danger which might ensue if every man at his pleasure 
might do it. And they are called imbattellments, be- 
cause they are defences against battels in assaults. 



TITLE XLIX. 

CATHEDRAL. 

Definition of CATHEDRAL, Cathedra, Latin, is the head or chief 
church of a diocese. Cathedrals are, in our ancient 
books, called majores ecclesi(Ry in respect of parochial and 
other churches or chapels, whic'h are there styled miiuh 
res eccksia. (e) It is named from possessing or being 
the cathedra or episcopal chair or seat of a bishop. Un- 
der the simple appellation of the word church or eccUsia, 
the ancient canonists, as may be seen in the decretals 
of Pope Gregory the Ninth (/), mean only a cathedral 
church. See title Church. 



(a) Keniellatuty law Latin, fortified. Adam Lyttletofi. - 

ib) TenelhUB, from teneUare, law Latin, to make loop-holes in waUl, 
for tht pnrpose of shooting arrows, &c. out against assailants. 

(c) Mache colUUay from macke coUare, law Latin, or mache coukare, 
old French, to make a warlike contrivance oyer a gate or other passage^ 
like to a grate through which scalding water, or ponderous, or offensive 
things might be cast upon the assailants. For further particulars as to 
ancient fortifications, see Madox, Baron. Anglican. 17 to 20. Diseenrse 
by Emin. Antiq. ed. 1773. vol.i. pp. 100. 18(k 191. 

{(I) Mese carnelet, old French. 

(e) Lyndewode, lib. i. tit. 1. cap. 2. v. majorib, ecclesm, 

(f) Lib.v. tit. 40. cap. 19. 
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TITLE L. 

CHANCEL. 

§ I. — The chancel of a church w properly the Western Definition of 

the mrord 

part or end where the altar iil placed ; and, in fcrirmer chancel, 
days^ was the place allotted to the cantores or choristers. 

§ II. — The repairs (a) of this portion of the church, 
a§ mentioned below, are to be done at the expence of 
the incumbent, whose property it is generally held to 
be, whether the benefice be an appropriation or an tm- 
propriation (6) ; that is, whether it be enjoyed by a par^ 
son or a lay impropriator; except in those cases else- 
where mentioned, where the custom of some of the 
parishes of the city of London prevail to the contrary. 

§ III. — The chancel has been held by some jurists 
to be the only freehold that the parson (c) has, but the 
whole church and glebe is more generally held to be his 
freehold, although custom has in some instances exoner- 
ated him from the repairs. 

§ IV. — The chancel is named from cancelH (d), the 
lattice-work or cross-barred partition that was formerly 
interposed between the choir or chancel, and the nave, 

% V. — The parson is chargeable with the repairs of The chancel to 
the chancel, not only in respect of the profits which he the'^parMn. ^ 
receives from burying therein ; but also in respect ot the 
the canon law (e) before quoted, obliging him to repair 

{a) See tit. iNcuMBEirr. 

{b) See those titles in this work. (c) See tit Parson. 

((f) ** CancelU. — CanceDas est interstitium inter propagnacula ma- 
rorum quale est quod claudit chorum h. navi ecclesis ; Papias verb didt 
cancellw est cantorum excellens locus. £t consimile verbum habes in 
constitutione Othoboni." — Mepham. arcfaiepis. Lyndewode, lib.iiL tit. 27. 
p. 53. 

(e) Othobon. de Domibus Ecclesiarum reficiendis. 
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the whole fabric of the church; And it was thfe a^niMi 
of the Judges of the Cofni/mm Pha^, that the spirituU 
6ourt may grant sequestration upon an impropriatib pat^ 
smage for not repairing the chancel of the church. > Bui 
It is a question whether it can be done for not repairing 
* a parsonage house. Dr. AylifFe (a) gives it as his lOpi- 

nion that a sequestration will not only lie for the chstft- 
eel, but for the manse or parsonage house also. And it 
. ii^ said that the spiritual court may excommuiiicate 
the impropriator for both, notwithstanding the -isUh 
tute of dissolutions. But though custom has tK»^ 
eharged the parson, as before mentioned, from paying 
towards the repairs of the nave of the church, on his re^- 
pairing the chancel, yet this custom does not exonerate 
him from takmg care that both church and chteitioil 
bfe repaired. (6) •♦ "■ 

Churchwar- • ^VI. — Althoudb churchwardens are »ot ^havsed 

dens charged . " . ° 

with supern- with the repairs of the chancel, yet they are charged* wiu 

sion of repairs , .,i /. i.* .•• 

of chancel. the supervisal thereof^ to see that' it be not penmttedi^ 
dilapidate and fall into decay ; and when such dilapw 
d^ions dd happen, if no care be taken td rcfpnir 4ii!($ 
same, they are to make presentment ^of the sUtiLer'lilj th6 
next visitation, (c) So that the law has wisely ap- 
pointed the parson and the churchwardens^ eaob'ada 
mutual cheek, and guardians of every <partidf the fttl^^ 
of the churchy in order to prevent dilapidation! i&><ieiiv)i^ 
part. ''^ f ^ -^ -i '''' i^>n^ 

The chancels of § VII. — Dr. Humphry Prideaux, Archdeacon of* Strf^ 
repined by the folk in 1701', says, " As to rcpaiiis, the idhttitth and' 
mcam nt. church-yard are of the freehold of the minister j -but 

(a) Ayliffe's Parergon, p. 459. 

(6) Ibid. 458. Arg. Digest^ lib. viii. tit. 2. cap. 21. 

(c) Canon, 85. 
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because t^e parishioners have the use of the body of the 
churchy to hear divine service in, and of the church- 
yard tQ.bury their dead^ they are bound to the repair of 
both ; but the repair of the chancel still remains upon the 
parson, unless in siuJi vicarages where the vicar by special 
composition is bound thereto. See tit. Canons, Con<- 

STITUTION8 &C. §§ VI. VII. VIII. &C. 

§ VIIL— WiUiam, Bishop of St. Aaaph, in 1710, 
adds an exh(»rtation and a ccnnmentary to each of his 
articles of inquiry. ^* Through the evils of non-residence," 
he observes, '^ I can think of applying no other xemedy 
for these evils past, but warning those who are con- 
cerned to (take more care for the future of their houses; 
that they suffer them liot, for want of a little charge and 
care at present, to grow daily worse and worse, till at 
last that they come to such a pass that they despair of 
mending them, and the next successor finds them on 
the ground, and is neither able to build them himself, 
nor to recover any thing towards the doing it, from a 
poor helpless widow or insolvent executor. By these 
ways, a tolerable house becomes a mean one, and a mean 
one falls into total ruin/' 

§ IX.' — In his 14th article, " Is the house of your 
rectoroftvicapyrwith the bams j stables and all the out- 
houses, kept in good repair?'' his lordship is so clear 
and explicit that I shall transcribe the whole. 

'M4. I have already spoken to the keeping the in- 
cumbent's house in good repairs, (a) But I can pass 
by no oppoilunity of insisting again upon it ; it is so fit, 
so reasonable, so just and necessary a tie upon all 
clergymen, that if they have any sense of honesty, or 

(a) See above. 
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gratitude to their religious founders and benefactors, 
they will carefully discharge their obligation^ and haTe 
the same regard to their successors which their predeces- 
sors had, or should have had to them. By our ecclesias- 
tical law the bishops are required . . . ^o put the d&rgj/ 
in mind of keeping their houses in sufficient reparations. 
But what if they neglect to do as they were bid ? Why, 
if they do it not in two months' time, the bishop is to take 
care (by sequestration of their benefices) that it be done 
out of their profits. Othobon, fo. 55. 2. But to save the 
bishop and the incumbent the trouble, it w^re much 
better the clergy would follow the iryuncHons of King 
Edward 6, in 1547, and the same repea^tod in 1559 by 
Queen Elizabeth, and set aside the fifth part of their clear 
revenue for this purpose^ till all were finished, cmi^ after- 
wards to maintain them in good condition, which a 
much less proportion would do. It Ifas been resolved 
by the Judges in the King's Bei^ch, 12 Jac« 1. that di- 
lapidation is a sufficient ca^^ of deprivation. I should he 
loth to find a man fit to be paade s^n ^xapiple of thi&i kiivl; 
but truly I intend to loqk with much less pity on this 
fault than on many others ; because I see that pity to 
the present incumbent may very jgasily become cruelty to 
his widow, if she be sued by his successor, and he re- 
CQvers dam0ges of her ; or great hardship to tUa^t suc- 
cessor, if he recovers none, and finds his bouse in a 
ruinous condition. 



TITLE LI. 

CHANTRY. 

Definition of Chantry or Chavntry, Cantaria, Latin, is a little 

chantry? church, chapel or particular altar, in some cathedral 

church &c. endowed with lands, or other revenues, for 

the maintenance of one or more priests, daily to sinf' 



TIT. Lii. §3. Chapel IfiO 

mass aad ofBciate divine service for the souls of the 
4ooorSy and such others as they appointed, (a) 

% II.— By the statute of the 1st Edw. 6. e, 14, which Put an end to 

, by Edw. 6. 

gave certain colleges^ chapels S^. to the crown; these 
chantries were put an end. to, by declaring it to be 
illegal for any person to enter for non-performance of the 
conditions on which they were founded. 



TITLE LII. 

CHAPEL. 

§ I. — A Chapel, capella, Latin, is a building either Definition of 

the mrord 

adjoining to a church, as a parcel of the same, or sepa- chapel, 
rate from the mother church, where the parishes lay, as 
a chapel of ease, coVLegi?ite chapels, free chapels, private 
chapels &c. RebuflFus says, that such a building is 
called a chapel, capella — quasi capiens fopnlam vel laudum 
Dei ; but according to the archdeacon (6) quoted by Dr. 
AylifFe in his Parergon. (c), it is so styled, ci caprinis pel- 
Kbits, because of the goat-skins with which altars were 
formerly covered. 

§ IL — Chapels of ease are generally built for the Chapels of 
ease of those parishioners who dwell far from the paro- 
chial church, in praying and preaching only ; for the 
sacrament, mamage, baptism and burials must be per- 
formed in the parochial church, (d) 

% III. — There are also free chapels, such as were Free chapels. 
formerly founded by the kings of England (e), which 

(a) Toml. Law Diet. (6) In. c. 54. Quest. 7. c. L 

(c) P. 164. (rf) RoU.Abr. voLii. p. 340. 

(e) As appears by the writs of prohibition, when the privileges of such 
chapels were invaded by abbots and others ; where the recital runs^ 



leo 



Chapel 



PART It. 



are perpetually m^ntained and proyided with a minietoTy 
without charge to the rector or parish, or, that are free 
and exempt from all ordinary jurisdiction, from having 
lands or rents charitably bestowed upon them ; which is 
allowed by the statutes of the 37th Hen. 8. c. 4, for the 
dissolution of colleges, and the 1st Edw. 6. c. 14, iox the 
giving certain colleges, chapels 8cc. to the crown. 



Private cha- 
pels. 



§ IV. — There are also private or domestic chapeh, built 
by noblemen and others, for private worship, in or near 
their own houses, maintained at the charge of those 
noble persons to whom they belong, and provided with 
chaplains and stipends by them. Chapels of this de- 
scription may be erected without leave of the bish^ip, and 
need not be consecrated, though they ancientiy were so, 
nor are they subject to the jurisdiction of the ordi- 
nary, (a) 



Collegiate 
chapels. 



§ V. — There are likewise chapels in the universities, 
belonging to particular colleges, which though they are 
consecrated, and have the sacraments administered 
therein, yet they are not liable to the visitation of the 
bishop^ but of the founder. 



Ptoochial 
chapels. 



§ VI. — A chapel may be parochial^ ^jid have. pfW 
chial rights, and therein the sacraments qf t))# choccii 
may be administered to the parishioners in such a 
manner, that they need not be obliged to repair and 
go to the mother church for hearing of divine service, or 
receiving the sacrament. For this end, they can have 
a parish priest particularly assigned them(c), asjn 



■•*■ 



'* Cum ecclesia, &c. per progenitores nostros^ quondam reges Aoglue 
fundata, &c. capelia /i^era k primsev& su& fuudatione fuerit." — R^. 40,41. 

(a) Toml. Law Diet. {h) Co. 2nd Inst p. 363. 

{c) Lynd. lib. iii. tit. 23. c. 10. v. capelUs parock. 
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chapels of ease. Such a building is often called a chapel, 
to distin<niish it fix>m the mother church on which it 
depends, (tir) But yet a chapel has not a proper parish ^. 
assigned ; nor can it be built €uid erected in prejudice of 
fhe mother church, nor without the bishop's authority; 
for it belongs only to the bishop of the diocese, to con- 
stitute such a church or parochial chapel. See title 
Church. 



§ VII. — Before the word chapel, capella, was re- Other nm a iiiiig 
, , , - , of the word 

fitramed by modem usage to an oratory or dependent chi^. 
place of divine worship ; it was also used for any sort of 
chest> cabinet, or other repository of precious things, 
especially of religious reliques. (i) 



TITLE LIIL 

CHATTELS, 

§ I. — CnkTTEL9f eataUa, Latin, all goods more^ble Definition of 

cliftttels 

and immoveable, except such as are in the nature of free- 
hold, or parcel of it. The Normans called only moveable 
goods chattels, but our common law applies the word to 
all goods, both moveable and immoveable; and the 
civilians denominate not only what the lawyers call 
dMtdi, but also land — bona, 

' '% IL — Chattek are both personal and real: — 1. Per- T«ro sorts of 

ehattelfl. 

sf>nalf as gold, silver, jewels, household furniture, fix- 
ttlreci, cattle 8cc. And 2. Real, as those which concern, 
as Coke (c) says, the reality, as terms for years of lands 
or tenements, wardship, the interest of tenants 8cc. 

(a) Lynd. lib. iii. tit. 23. c. 5. v. Capellis, 
{b) Kennet's Parochial Antiquities, p. 580. 
{c) Co. 1st Inst. p. 118. 

M 
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Chinmetf Pieces. 



PART li. 



Chattels when 
affixed become 
realties. 



§ III. — Chattels, by annexation to the freehold, 
become parcel of the freehold itself; as is k'ecognized 
by the following authorities : namely, the 16th Hen. 7. 
pi. 2. ; 20 Hen. 7. 13. ; 20 Hen. 7. 26. Cdce on LifflW- 
ton, p. 63, a. Coke's Reports, vol. 4. p. 63. Btdstrodfels 
Nisi Prius, p. 34. Ambler's Reports, p. 1 13, Atkjrns's 
Reports, vol. 3. p. 13. East's Reports, vol. 8. p. 60. 
Taunton's Reports, vol. 7. p. 190. 



TITLE LIV. 

•..I 

CHIMNEY PIECES. 

Chimney § I. — By the rule of law, that whatever is affixed t^ 

far removable, the freehold becomes a part of it, chimney-pieces, if put 
up by the tenant, become the property of the landiprdy 
and cannot be removed without the commission of wasto. 
Blackstone (a) reckons chimney-pieces as among those 
articles which being strongly affixed to the freehold or 
inheritance, becomes a niet!it>er of the inheritance, and 
therefore cannot be dissevered from the freehold. 



Marble chim- 
ney pieces 
sometimes 
removed. 



§ 11. — But, in the case of Alkn v. Alkn (6), it ap- 
pears to be adnxitted, that marble chimney-pieces, and 
glasses, are ornaments every day taken down by tenants, 
and also upon executions. Lord Hardwicke, also in Ins 
before quoted judgment^ in Lawton v. Latoion (c), (Ob- 
serves, that '' what wrould have been held to be waste 
in Henry the Seventh's time, as removing wainscot fixed 
only by screws, and marble chirnney-pieces, is now allowed 
to be done." And in ex parte, Quincey (d), he says, 
during the term a tenant may take away chimney-pieces, 
and even wainscot. Meaning, I presume, if put up by 



(a) Blac. Com. vol. ii. p. 428. 
[c) Atk. Rep. vol.iii. p. 15. 



{b) Mosely's Rep. p. 112. 
{d) Ibid. vol.i. p. 477. 
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himself, and reckoned as ornamental chattels or fixture . . , 
appertaining to the tenant. Messrs. Amos and Ferard, 
in their able treatise on the law of fixtures say (a), '^ It 
may be questioned whether an unqualified right to take 
down chimney-pieces would be sanctioned by the courts 
in the present day. Lord Holt, in the case of Peole ($) 
against the Sheriff, selects the particular instances of 
hearths and chimney-pieces, to denote the kind of a4ditipns 
which a tenant cannot remove. The right of taking 
away such articles, on the ground, not unfrequently 
urged, of their great value, and the expense incurred by 
the tenant in erecting them, cannot be supported on any 
authority. That, under the general rule of law, a 
tenant is liable in waste, if he pull down the shelves, 
closets, presses, wardrobes, dressers &c. belonging to the 
house. See Bulstr, voL 2. p. 113. Cro. Jac. ♦p. 329. 
Salk. vol. 1. p. 368. Bl. Rep. vol. 2. s. 4, Ves. & Bea. 
vol. 2. p. 349. 



TITLE LV, 

CHURCHES. 

§ I. — A Chub.ch^ circe, Saxon, means generally a Defimtidn of 
body of Christians adhering to one particular form of 
worship : but i^ architectural jurisprudence, as well as 
in law, it means a building which is consecrated by 
Christians to the worship of God. It also means, s^ys 
Lyndewode (c), the whole material body or fabric thereof, 
as fi)r the walls, windows, covering, and the like ; and in 
this sense it comprehends the whole church ; namely, 
the n?tve or body of the church, together with the 
chancel. 

{a) P.81,n. {h) Salk. Rep. vol.i. p. 368. 

(r) Lynd. lib. i. tit. 10. cap. 4. v. Fdbrkam eccleskP, 

m2 
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Churches, 



PART II. 



Difttjr of tbe 

repairiog 
charches, &c. 
as ordered by 
£dw. 6. 



§ II.*-* By the injunction of king Edward 6. A. D. 
1647, it is required from all his clergy, " that the pixH 
prietors, parsoiis, vicars and clerks, having churches, 
chapels or mansions^ shall yearly bestow on the said 
mansions or chauncells of their churches, being in decay, 
the fyft part of their benefices, tiH they be fully rd- 
payred, and the same being fully repayred, ihey shall 
alwayes keepe and maintaine them in good estate^" 



As ordered by 
Eliza- 




th.; 



§ III. — Queen Elizabeth issued similar itytmoiiom, 
being authorized thereunto by act of (a) parliament, to 
all her clergy in the first year of her reign ; two printed 
copies of which are in the library of the British Moseunk 
-—The 13th article of this injunction, orders " also that 
all proprietaries, persons, vicars and clearkes, having 
churches, chappeis, or mansions, within this deanry, 
shall bestow yearely hereafter uppon the same mansions 
or chaunselles of their churches, being in decay, the fyft 
part of that their benefices, tyll they be fully repayred 
and shall always kepe and maintaine them in good 
estate." Her majesty moreover commands, that this in- 
junction be read once a year, at least, in every church or 
chapel throughout the realm. • 



gaeenEliza- 
ith*8 enqui- 
ries into state 
of churches 



§ IV. — In the same year, her majesty also issued 9, 
series of '* articles to be enquired into" at' all the visita^ 
tipns throughout the kingdom, as to the state of the 
national church, her subjects &c. The 14th= article 
directs, that it be enquired of all her clergy, *' ltem\ 
whether proprietaryes, parsons, vicars and ^larbesy 
having churches, chappels and mansions, doe keepe 
their chauncels, rectories, vicarages, and al other houses 
appertaining to them in due reparation. 



(«) Ayliflfe's Parerg. p. 458. 
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§ V. — In the thirteenth year of the same reign, the Bishop of Loa* 
Bishop of London published and distributed to all the ^^""^"'^nMneB 
clergy of his diocese, '^ articles to be enquire^ of in the 
visitation of the dioces of London, by the Reverende Father 
in God, Edwyn, Bishop of London ; in the 13th yeare 
of the raigne of our Sovera^ne Ladie Elizabeth, by the 
Grace of God, Queene of Englande, Fraunce, and 
Irelande, Defender of the Fayth, e.c. 157L Imprinted 
at London by William Seres^ 

The thirtynsecond of which enquires, " Whether your 
church and chauncellhQ sufficiently repaired, and cleanly 
kept, and the mansion-house of your ferwn and xicaty^ 
with the buiidinga thereunto belonging, likewise re? 
payred, and your church-yarde well fenced and deaflily 
kept, and if any of the same be ruinous and in decay^ 
through whose fault it is so ? Whether the last church- 
wardens were enjoyned to have repaired anye parte of 
the church, or fenced the church-ryards, and did neglect 
to do the same*. 

§ VL — In a similar, but oeiere numeries series of Ditto by an- 
" articles to be enquired c£ within the dioces of London, London* ^ ° 
in the third general visitation of the Reverend Father in 
God, Richard, Bishop of London^" in 1604, the 2nd 
year of king James the First ; they are divided into sec- 
tions, and in that which is headed — 

^' Articles concerning the Church,'^ 

The third enquires, *' Whether is your church or 
chappel, and the chauncellf well and sufficiently repaired 
and kept, without any abuse of any thing? whether doth 
your parson, vicar or curate, or the proprietarie or farmer 
of your parsonage, keepe the parsonage or vicarage house, 
with all other the edifices thereunto appertaining, in 
good and sufficient reparation: and whether is your 
church-yard well fenced and cleanly kept, without any 
laystall or other annoyance/' 
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Other bishops issued similar praiseworthy " articles 
to be enquired of" in various dioceses, but they do not 
essentially differ from those above quoted of the metro- 
politan diocese. 

Churches, ^ VII. — Of common right the laity are not compel- 

to be repaired, lable to the repairs of churches (a), though the canon 
law will have it, that even lay parishioners may be com- 
pelled to repair their own church by virtue of a custom, 
since they ought to observe every laudable custom of the 
church, {by And thus by the custom ^r comltion law of 
England, it belongs to th6 parisliionefs to repair the nave 
or body of the church, where they sit to hear divine ser- 
vice ; and the repairs of the chancel only belotigs to the 
rector, (c) Both however, as is shewn in page 166, are 
compellable by law to preserve them from dilafHation, 
Lord Hardwicke, in the often cited case of Middkton 
and Crofi (d), after considering the case(& which had 
been alleged on both sides, concludes, upon the whole^ 
and lays it down as the deliberate resolution of the whole 
court, that the canons of 1603 do rxot proprio frigore bind 
the laity. 

The NAVE or body of the church is that paft of it 
which is extra cancellum or out of the chailcel, and is 
subdivided in churches which have external pillars or 
columns, into the nave and the afefe or ile. Ayliffe (e) 
defines it as the middle part of the church distinct firom 
the aisles or wings. 

Aisles of the § VIII. — The aisksy from the French (/) aile {ala), a 
* ""^ * wing, so derived because the Norman churobes were 

ft 

(a) Cause 16. qaest. 10. part 2. cap. 27. of the Decrees. 

{b) Joh. Andr. in c. 1. x. 3. 48. 

(c) Mod. Rep. part 1. p. 236. 

{d) M. 10 G. 2. Str. Rep. 1056. Atk. Rep. vol.ii. p. 650. 

(e) Parerg. p. 455. 

(/) ^ile de la nef d*un e^lise, Diet, de rAcademie. 
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built in the form of a cross, with internal pillars, and, 
consequently, a nave and two wings, or cdks. . The aisles, 
which in some churches are double, are often appropri- 
ated to chapels, Uasaksi and chantries, and in such 
instances, the dilapidations and repairs belong to the 
owners. 

§ IX. — The Chancellor of a diocese, an officer ChanceUorof 
who is often alluded to in tlus work» is one, who, accord- 
ing to Ayliffe (a), in the ecclesiastical court is abishop*s 
lawyer, appointed to assiflt the bishop in matters of le- 
gal judgment ; and the chancellor of a cathedral^ cancefr 
lariuSf sometimes called in our old ecclesiasticallaw books 
quastor, is a dignitary, whose office it is to superintend 
the duties of the chancel, L e. the regular exercise of 
deyotion. 

■■•■•?■■ • 
§ X. — Dr. Denne, Arcjideacon of Rochester, tnr a Archdeacon 

Denne as to 

letter to the clergy of his diocese, in the year 1732, pre- repairing 
vious to visiting his archdeaconry, parish by parish, sent 
them various articles of enquiry to be answered con- 
cerning their parishes. — As to repidring, fumiskmg and 
beautifying churches, he says, ** though our popish an- 
cestors abused it to superstitious purposes, yet God for- 
bid that we should run into the opposite extreme, and 
bring upon the reformation the reproach of irreligion, by 
letting the house of God tumble to the ground, for want 
of a little timely care and charge, which they erected at 
incredible expense.'' 

^ XL — Besides this, he declares it to be his duty to The i*me as to 

. J repairing 

enquire into the state of all the dwelling-houses and hooses of 
other buildings belonging to the clergy, which he hopes 
to find not only in a thorough substantial repair, but 

(a) Parerg. p. 160. 
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in suck handsMM and creditable condition^ as each benefice 
may fairly require, c(msidering its circumstances and vaiuey 
mth the nature of the buildings upon it; so that theji 
fall nothing short of what the constitution intends, when 
it enjoins, ut universi clerici suorum heneficiorum domos 
et eietera sedificia, prout indiguerintf reficere studeant e(m^ 
decentevj i^c. 

The same as to § XII. — I Say nothing here of chancels, because the 
reason is the same for repairing and beautifying them, as 
churches: and it would be scandalous in any rector to 
set a bad example in this respect to lay unpropriators, 
ibrthey both hold the great tithes under the same trust 
and obligation. 



The same as to § XIII. — His article concerning the mansion house 
the clergy. &c* of the incumbent enquires, Is the dtoeUing-'house of 



the incumbent kept in very good repair, and in such i 
cent condition^ as is suitable to the nature of the build* 
ing, and the circumstance of his benefice? 

Are all other houses, buildings, and fences belonging 
to the incumbent in sufficient repair and tenantable con- 
dition ? 

^* Pity to the present incumbent" says a pious autho- 
rity, '^ may become cruelty to his widow, if she be sued 
by his. successor, and he recover damages of her ; a gieat 
hardship to that successor, if he recovers none^ and finds 
his house in a ruinous condition." — William, Bishop of 
St. Asaph to his clergy in 1710. ; 



Any person 
may sue out 
wnt of prohir 
bition. 



§ XIV. — Any person may sue out a writ of prohi* 
bition against a parson who is cutting down trees and 
not repairing the church with them, (a) RolPs Rep» 
336. pi. 44. HilL 13 Jac. Knowle v. Harvey. 

(a) Tyrwhitt's Burn*& Bed. Lai7, vol. i. p. 323. 
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§ XV. — Some things that are annexed to the Things amioi- 
church become the property of the parson as the fceec church, 
holder; and others to the person putting them up« 
Among the former cases are things fixed up in a churchy 
not in honour of individuals, but for other purposes ; as 
when a church is being in mourning, or when ornaments 
or erections, as scaffoldings 8cc. are put up on public 
occasions, these become the property of the parson in 
consequence of his possession of the freehold, and on 
the ground says Amos (a) cH their being a tacit gift, to 
him. See Cramp v. Bayl^, Clk, Lent Assize, 1819. (6) 
Among the former, are the court-armour of an ancestor 
hung up in a church, grave-stones, monuments and suck 
like ; for/ says Lord Coke (c) in this case, *^ albeit the 
freehold of the church be in the parson, and these be 
annexed to the freehold, yet cannot the parson or any ^ 
take them or deface them, but he is subject to an action 
to the heir and his heirs in the hcmour and memory of 
whose ancestor they were set up/' UiJess, says Bishef) 
Gibson (cQ, they were set up without the consent of the 
ordinary. 



■'\ 
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TITLE LVL 

CBUBCHES, ENDOWMENT OF 

§ L — It is elsewhere observed, that every incumbent Oriym of the 
of a living is presumed at his induction'to find all the churches, 
buildings belonging to bis living in perfect repair, and 
an endowment equal to his proper support. So accord- 
ing to the ecclesiastical law of England, after a new 
church is built, it may not be consecrated without a 

{a) Law of Fixtures, p. 872. 

(6) ElUs's Edition of Dcggc, p. 218. 

(c) Co. 1st Inst. p. 18 h. \ (d) Gibs. Co. p. 454. 



( 
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competent endowment, {a} And this was made a law of 
the church of England^ in the I6th canon of the Coun- 
cil of JLondon, which enacts that '^ a church shall not be 
consecrated, until necessary provivion be made for the 
priest. The canon law goes even farther, for it requires 
that the endowment be not only made before consecra- 
tion» but it is even to be ascertained and exhibited be- 
fore the building is begun. The ciml law is equally 
strict, for it also enjoins, says Dr. Gibson in his Codex 
(p. 189), that the endowment be actually made before 
the building be begun. 

Endowment of § IL-^This endowment was commonly made in an- 
cient periods of our history^ by the grant of an allots 
ment of manse and glebe by the lord of the manor^wUb 
thereby became the patron of the church. Hence the 
origin of our jvesentations &c. The bishops on their 
parts, for the encouragement of such pious undertakii^, 
were content to permit those lords who had granted such 
endowments have the nomination of persons to the 
church so built and endowed by them ; with reservatifm 
to themselves of an entire right to judge of the fitness 
of the persons so nominated. Thus, what was originally 
the practice, became in process of time, the law of the 
church, (ft) 

This custom was authorized by Justinian (c), in his 

(a) Tyrwhitt's edition of Burn's EccL Law, vol. 1. p. 323. 

(ft) Dr. Gibs. 2d edit. p. 756. 

{c) The Emperor Justinian, as before mentioned) about the year 543, 
caused his new Code to be made public, and to be calkd by his name. He 
shortly after promulgated his Digest and InstUutes, and lest of all his 
Novels (novelke) , wherehy he confirmed all the preceding canons of the 
church. Among his learned cotemporaries was John of Ajitiodi* patri- 
arch of Constantinople, who was commonly called the Scholastic These 
novelUe were also called the authorities, to distinguish them from all 
others. ** The whole civil law now in use," says Dr. Bum, in the preface 
to his Ecclesiastical Law, '* is comprised in those four boqlLS of Justinian, 
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rioveUiBf who sayb, (a) if any one erect a church, and 
wish that he himself or his heirs, should appoiiit the 
clerks, if they furnish a living for the clerks and name 
proper ones, they shall constitute those persons clerks, 
whom they shall name. (6) So also it is ruled in the 
Decrees : — If anyone builds (or endows) a church with 
the assent of the diocesan, he acquires thereby the right 
being patron thereto, (c) 

TITLE LVIL 

CHURCH RBYENVES. 

§ I. ^— Pope Sylvester, in the beginning of the fourth p^Syireft- 
century, in a canon, made by a council of 275 bishops tbereOTT"* 
held " infra Thermas Domitumus^* at Rome, and con- 
firmed by the Emperor Constantine, decreed that the 
revenues of the church should be divided into four 
parts (d) ; one of which was to go to the bishop for his 
support, another to the clergy, a third to the repairs of 
the church and other tcclesiaMeal bmldingSy and the fourtb 
to die poor, the infirm and pilgrims. 

§ II. — And by a cation of our («) own church made ^^***'*5^5t^ 
HI the reign of Alfred the Great, it is decreed that the thereoa. 

namely, the Code, the Digest^ the Inttitnies and die Nowh** See part i. 
tit. iv. % 1. et seq, of this work, 

(a) Nov. 57. cap. 2. and in Nov. 123. cap. 18. 'E* ric cwmypiov oIkov 
KoratrKivaoHy km Pi\fi2nirj ev awia xXi^pueovc irpoPahXitrdMy if avros ij oc 
Tovrov KKri^vofioif i ti rag dairavag cxvroi cXi|pucocc x'^P^T'l^^^^h *^ 
a^iovg ovofiaeov&iy rovg ovopunrdivrag ^ctporoi^oveurdau 

{b) See also Nov. 26. cap. 12. § 2. Nov. 118. cap. 23. 

(r) Decretal 3. ,38. 25.— -<<Si quia ecclesiam cum asiensn diocesani 
constmxit, ex eo jas patronibns acquirit" 

{d) ** Quarum una cedat pontifici, ad soi sustentationem ; altera pres* 
by tens et diaconis, et omni clero ; tertia templorum et ecclesiarum repO' 
rationii quarta pauperibus^ et infirmis, et peregrinis.*' 

(c) Can. 24. Lambarde Archon. 132. 
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tithes should be delivered to the priest, who should di- 
vide them into three parts ; one (a) to be appropriated to 
the repairs of the church ; another to the employment 
and support of the pocn: ; and the third to the minis- 
ters of God, who attend to the duties of the church. 



.^1 



TITLE LVIIL 

CHURCHWARDENS. 

(See tit. Spiritual Court.) 
Churchwar- § I. — In the articles to be enquired of by the church- 

QCD8 to 8C6 1 j*i o *i*ji*.i i 

their churches wardens and sidemen oi every parish withm the arch- 
c. repaired, d^aconry of Canterbury, whereunto, by virtue of their 
oath&f they are to make answer severally to every arti- 
cle^ issued (6) in 1636, the first, is ** Whether your 
church or chapel^ with the chancel thereof be suflSciently 
maintained in all manner of needful reparations, both 
within and without; the walls and covering thereof 
strong and close» the windows well glazed, the floors, 
paved plain and even" &c» 



ir 



Alsatfceipai:-) ' i% II. — The 12th runs, " Whether is your parsonage 

andfoSieff"**: or vicarage house, with all edifices thereto belonging, 

ten^^^" J^ept in good reparation ? 

thereto. Similar articles are also ordered to be answered on 

oaUi, at the visitation of the diocese of London, by 
Edwyn, bishop of London in the 13th year of Eliz. 
A.D. 1671 ; in the third visitation of Richard, Bishop 
of London in 1604 ; in the first metropolitan visitation 
of Richard, Archbishop of Canterbury, in and for the 
dioceses of Exeter, Norwich, Chichester, St. David's, 

{a) ** Unam partem ad ecclesitB reparaiionem ; alteram pauperibus ero- 
gandam ; tertiam, vcr5 ministriB Dei qui ecclesiam ibi curant." 
{b) Printed at London by Richard Baxter, 1636. 
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Land^, Hereford, Worcester, Bristol, Bath and Wells, 
and Coventry and Litchfield in 1606 ; in the ordinary 
visitation of George, Archbishop of Canterbury in. .1618 : 
in that of John, bishop of Norwich in 1619, a^ad maay 
others subsequently thereto, and all t^ndjing to the $ame 
purpose. 

§ in« — In the liber quocundam canonum disdplituR ec- To take care 
clesi{d AnglicatkB, Anno Domini, 1671, in the article on are well re- 
Churchwardens, it is ordered, that the churchwardens ^"^^ ' 
shall see (a) that the churches be diligently and well re- 
paired with lead, tile, lime and glass. 

.1 • 1 ■ « ■ 

I'.- ■ ■• - i;l . .; ,i|- 

§ IV. — Aylifie observes on this article of the ^oanoii *" 

law, that it is the duty of all churchwardens to prevent 
the dilapidation of the chancel and mansion-house belongs 
ing to the rector or vicar ; and we find also, that it is 
equally the duty of the rector or vicar to prevent the 
dilapidation of the iuive,-where by custom it belongs to 
the churchwardens or the parish to repair it. 

§ V, — If a man hang up bells in a steeple, says Sir ThinM affixed 

_,. _ ^,vii 11^ 1 1 '"* church are 

Simon Degge (6), txii&y become church goods, and are the oMpeMf 
by act. of parliament (c) parcel of the freehold of the wardeim; 
church; and he cannot therefore afterwards remove 
them, for if he does he ma^ be sued by the church- 
wardens, to whom the custody and possession of the 
goods of the church belong, though the property of 
them is in the parishioners. So, if a man take the 
organ out of the church, the churchwardens may have 
an action of trespass against him, because the organ be- 
longs to the parishioners, and not to the parson, {d) 

(a) *' IESXm curabunt ut ecclesitt, plumbo, tegula, materia, vitro, dili- 
genter et probe refidantur." — See Canons o/1603. % 14. 

(6) Deg. Par. Coun. p.217: (c) 11 Hen. 4. c.l2. 

(rf) RoU.Ahr. vol.i. p. 393. 
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TITLE LIX. 

CIVIL DILAPIDATIONS. 

Civil dUapida- | I. — CiviL DILAPIDATIONS are of various kinds, 

tioits arc of sc^ 

verai kinds. which differ according to the nature of the tenure by 
which they are held, by the covenants of the leases, and 
other incidental circumstances, which should all be 
taken into consideration before the survey be begun. 

How to be con- § II. — In most instances, civil dilapidations are to be 

"Sidcred 

considered, rather as a composition to be paid as dilapi- 
dation costs, for damage done to a tenement, in lieu of 
reparation, when the expenses of repairing would, ac^ 
cording to the custom of landlord and tenant, be ex- 
cessive. 

Of what they § HL — Civil dilapidations, therefore, are whatever 

consist. 

state of repair a tenement may he in worse than it ought 
to be : and this state, which it is the business of the 
architectural surveyor first to ascertain and then to assess 
or value, is the great difficulty of this part of the prac- 
tice, and which principally distinguishes it from eccle- 
siastical dilapidations. See Dilapidation. 

Closet. See Cupboard. 



TITLE LX. 
colliery, fixtures in. 

Fixtures in a LoRD Hardwicke, in the case of Lawtou V. 

to tfcw tenant?* La'^^on (a), considered, that although in the working of 
a colUery, the enjoyment of the profits of land is mate- 
rially concerned, nevertheless the getting and vending 
the coals so far partook of the nature of a trade, that the 

(rt) Atk. Rep. vol. iii. p. 13. 
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engines employed in the ccdlieries might be deemed 
trading erections 4 and consequently fell within the ge- 
neral exception in favour of trade fixtures. See Fix- 
tures. 

■ »i 
Commissioners of his Majesty's Woods and Fo- 

rests. See Woods and Forests. 



TITLE LXI. 

COMMPTE. 

Commote, says Lord Coke {a), is a great signory, Deanition of 

1 'ii J* tj^ixT- commote. 

and may include one or divers manors ; but by the name 
of a totofif says his Lordship, vUla, a manor> may pass. 
Therefore this word (villa) to be legally used, should 
only be applied to the mansion of a manor. 

Condition. See Covenant. 
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TITLE LXIL 

conduits. 

Detached pipes and conduits that supply houses 
with water go with the house, and appertain to the 
freehold, as decided in the case of Nicholas v. Chamber- 
lain, (i) 



TITLE LXIII. 

CONSERVATORY. 

§ I. — Conservatories, green-houses, hot-houses and Conservato- 

ries Slc ac~ 

other similar erections put up by nurserymen and gar- cording toLord 

Kenyon, may 
be removed, 
(a) Co. Ist Inst, part I. p. 5 <i. 

(6) Cro. Jac. p. 121. Lev. vol. i. p. 131. 
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deners, at their own expense : it was expressly said by 
Lord Kenyon, in the case of Penton v. Robart (a), where 
an action of trespass was brought for breaking and 
entering 8cc. and pulling down and taking away certain 
buildings &c., that such buildings might be taken 
away, although they were, as in this instance, built of 
wood on foundations of brick, being for the purpose of 
carrying on his teade. 

ButMeordhig § H. — Lord EUenborough^ however, in the often- 
borom^h thej ' quoted case of Elwes v. Maw, disapproved of this opi- 
m^noi. nion, and Messrs. Amos and Ferard (6), in their treatise 

on the Law of Fixtures, say there is no reported c^ae in 
which the question has been expressly de^id^ ■ But 
there seems, they add, to be no reason why hot-houses 
&c, should not be removed a^.weU as trees in a nurs^ 
ground ; at least on the principle of trad^. . In th^ case 
o{ Bucklandy. Btitterfield (c), tried before Chief Justice 
Dallas, it was decided that a conservatory eipected on a 
brick foundation, affixed to and communicating with 
rooms in a house, cannot be removed by a ten9^t for 
years, who had erected it during his tenancy, ^though 
he had a reversion in fee after the death of his lessor. 
In this latter case, as reported by J. B. Moore j(ii), ^ 
manuscript case, is cited by Serjeant BlQssett, iin /^hiph 
it is said to have been determined, that glasses. and 
frames, resting on brickwork in a nursery ground, were 
not removable. ^.^^^ - 

fUmedies. § I^^' — Therefore, till such a case is decided, erec- 

tions of this sort, unless a special covenant be made 
about them, for modus et conventio' vincunt 'Ifegetn, 
tenants erecting such buildings should be careful not' to 

(a) East. Rep. vol.ii. p. 91. (b) F,6$. 

(r) Brod. & Bing. vol.ii. p. 58. {d) Vol. iv. p. 440. 
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attach them to the freehold, by brick foundations 8m^ 
See Buildings estatb 8cc. 



TITLE LXIV, 
contkacts. 
§ I. — A Contract, c(mtractu$, Latin, is an agree- Definition of a 

_ . , contract. 

ment or covenant between two or more persons, with a 
lawful consideration or cause, (a) 

^ IL — Contracts, which are not to be performed When to be ia 

wntinflr 

^within a year, by the statute of the 29th C. 2. c. 3. s. 4. 
for the prerention of frauds and peijoriee^ commoBly 
caDed the statute of frauds, must be in writing, or no 
action can be brought on them. And by the same sta- 
tute, s. 17. no contract for the sale of goods for 10^ or 
upwards shall be good, unless the buyer receive part of 
the goods sold, or give somethinj^ in earnest to bind the 
contract. See Covenants. 

% III. — Where a builder contracts for a particular Builders' con- 
sum, and additions are m^de to the original plan, the, 
contract remains binding as far as it can be traced, and 
the excess only is recoverable on a quantum meruit. 
This was ruled by Lord Kenyon in the case pf Pepper 
V. Burland. (J) 



TITLE LXV. 

COPPERS, 

In the case of Cokgrave v. Dias Santos (c), the Lord When re- 
Chief Justice held that cooling coppers 8cc. were remov-^ 

<«) Toml. Law Diet. (6) Peake,p.l03. 

i^) Stark. R^. N.P. voLii. p. 403. 

N 
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able as between landlord and tenant ; and by the nature 
of setting coppers, they must be in some way affixed to 
the freehold. In Shepherd's Touchstone (a) coppers 
are reckoned among the incidents of a house that go to 
the tenant. See Incidents. And in a recent case, 
Winn V. Ingelby (ft), it was held by the Court of King's 
Bench, that certain articles consisting oi set pots, ovens, 
and ranges would go to the heir and not to the executor. 



TITLE LXVI. 

COTTAGE. 

Definition of a § I. — A CoTTAGE, cottapum, law Latin, is a small 
cottage. house for habitation, without land to it By the statute 

of the 31st Eliz. c. 7. cottages were prohibited to be 
ereqted without laying at least four acres of land to 
theo/L. This act was repealed by the 15th Geo. 3, c. 32. 
By the statute of the M & 4th Ed, a c.S. for the im- 
provement of commons and waste grounds^ which is 
still in force, exceptions are made by section 6. in fa- 
vour of cases, where there have been built on conunons, 
houses with grounds under three acres, inclosed^ and in 
some places there is inclosed a garden, orchard or pond, 
not exceeding two acres out of such wastes, the said 
acts shall tiot extend to the Same ; and by section 6. of 
the same act, if there be above three acres so inclosed, 
then the house and three acres shall remain, but the 
overplus may be laid open by the owner of the wastes. 
Cottagers, m Domesday Book, are called coterelli, and in 
Spelman and Du Fresne cotarii and coterellL The co- 
tarius held a free socage tenure, and paid* a stated fine 
or rent in provisions or money, with some occasicHial 

(a) P. 469, 470. (6) Barn. & Aid. vM. ▼. p. €2$. 

(c) Co. Ist Inst. p. 56 b. 
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customary services; whereas the coierellus seems, from 
the above authorities, to have hdd in mere villeni^e, 
and his person, issue, and goods, were disposable at the 
pleasure of his lord, 

^ II. — It is to be noted, says Lord Coke (a), that Coctngera. 
in Domesday there be often named bordarii 9eu bordur 
atmi, cosces, coscet, cotucani, codam^ who are all in effect 
bores, oi* husbandmen, or cottagers, saving that bordarii, 
which Cometh of the French word borde (b) for a cot- 
tage, signifieth there, bores holding a little house, with 
some land of husbandry^ . bigger than a cottage ; and 
coterdU are mere cottagers, qui cotagia et curiHagia te- 
nent. (a) 

§ III. — The villenage above mentioned is not derived, Viikiiage. 
as villanage, from being bondmen, but from de xtUUs, be- 
cause they had farms, tsixai did husbandry work for iheir 
lord; and they were ever named before bordarii &c.y 
and such as are bottxlmen are called in Domesday tervL 

§ rV. — By the grant of a cottage, says Shepherd (rf), What a cottage 
a little dwelling-house will pass in a conveyance that 
has no land to it. 



TITLE LXVII. 

COPYHOLD. 

§ I. — Copyhold, tenttra per copiam rottdi CMiidd, is Copyhold te- 
a tenure for which the tenant hath nothing to shew but ' 

(a) let. Inst. p. 5 b. 

(6) The French still ose the word hordelage as a kmd of base or low 
tenare. 
<c) Sot abo B8 toeottages, 2 but 746. (Haigrave, «. 2. 6i.) 
(«0 Sh^pb. Touch, p.^1. 

N 3 
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Ctmenants. 



vkur iT> 



the copy of the rolls, made by the steward of the lord's 
court on being admitted to any parcel of land ot tene- 
ment belonging to the manor, (a) 



Copliold estate, 
how keld. 



§ 11. — A copyhold tenant had originally, in judgment 
of kw, but an estate at will ; but custom has so estab- 
lished his estate, that it is descendible. Therefore the 
estate of the copyholder is not merely at the will of the 
lord, but at the will of the lord, according to the custom of 
the manor (Jb) : so that architects, builders &c. should 
know the custom of the manor, before they take copy- 
hold land on building leases, or build in any way 
thereon, fot* iri some instances it is committing waste to 
build on such lands. 



A copyholder § III.- — As the lord of a manor can seize, as for the 
ruinous houses forfeiture, if the tenant should let the houses fall into 
others!' deccfy (c), SO it would appear that a copyholder, even if 

a mortgagee, may without a licence pull down houses 
that are in a cuinous state, and build others to prevent 
a forfeiture; as was held in the case of Hardy v. 
Reeves, (d) 



The nature of 
covenants. 



TITLE LXVIII. 

§ I. — Covenants are engagements made by the 
mutual consent of two (c) or more persons, who agree or 
make a law among themselves to' perform what they 
promise to one another. 



(a) Co. Rep. yoLiy. p. 25. (b) Ibid. p. 21. 

(c) Scriven on Copyholds, p. 341. (rf) Vesey, jun. vol. iy. p. 480. 

(e) ** Estpactio duorum, pluriumye in idem placitam consensus."— 
Just. Dig. lib. ii. leg. I. §2. 
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§ 11. — Covenant is a general name> which compre- Meaninff of 
hends all manner of contracts^ treaties and pact^ of covenant, 
what kind soever, (a) 

% III. — There are two sorts of covenants in leases, Two sorts of 
which it is necessary should jse thoroughly understood leases, 
by architectn;ral jurists^ namely, express and inypUed. 



1 . 



§ IV. — On express or ffxipitei2< covenants^ it haa been pn egress or 
decided (6) thattbe word**- demise? or " grant '^ in a Smts. 
lease for yearsy contains- an ^i^i^x^c^ covenant for ^ii^ 
erffoyment during, die term. Whothev tifie words gfteicUng 
and paying in- a lease constitute a^ express :ori»^/2€^ 
covenant, for the payment of the rent, appears,' says 
Mr. Roscoe, in his recent Treatise on the Law of Actions 
relating to Real Property (c),\no(t to he fietAe^^ . The 
cases of Helier y. Ca^&orcJ (<{)^.3S^^a^.v;4 O^^iom <;e), 
Porter v. Swetnam (/), make tl^e|)9;Qr4s an expms .cove- 
nant; and I Sid, 447,0.;; Com«<Pig. Coveoaot (A. 4.) ; 
I Saund. 241. Ix ,note ; Marpei:-.y^^BmghJlyg) ; Procter v. 
Johnson (h); Webb v. Russell (i); make them only an 
implied covenant. 

§ V. — Implied covenieintB'iare inherent (Ar), and are in On implied co- 
all cases controlled withia the limits of an express cove- ^^°^ 
nant. And caution is therefore to be used in introduc- 
ing into a lease too many expriess covenants in certain 



(a) "CdnverUitndg yerbum generals est^ ad dmiiia ^ttinMs^ de qiiibus 
negotii coottahendiy: tvansigopdicptf caiiaa, eons^ntiimt qui inter se agtmt.'*' 
— Just. Dig. lib. ii. leg. 1. §3.. 

(b) See Noke's Case, 4 Rep. 80. 6. Com. Dig. tit. Coy. (A 4.) Shep. 
Touch. 160. (c) P. 415. 

id) Sid. vol. i. 260.11. (e) Sty. 387. 

(/) Sty. 406. 431. and 1 Rol. Ab.519. 1. 26. 

ig) Lev. voLii.. 106» . . i (A) Brownl. voLii. 402. 

(0 T. R. V. u. 402. W Woodfc «. 10. i K 
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casesy as the evil intended to be guarded against may 
frequently be prevented or recompensed in a greater 
degree^ by an implied rather than an express covenant. 
The distinction between implied covenants and express 
covenants by operation of law, is, that the latter are to 
be interjpreted more strictly, (a) 

On common § VI. — In the cases of tenants at will, yearly te- 

covenanU, as . i • ^ .,i . .t 

apiiii«i^ia ta. Bants, a^d in leases with common covenants^ the repair- 
an^y tlij» ^S ^^^ maintaining clauses are always token with the 
^^^* implied covenant of reasonable weax and tear excepted, 

and a yearly tenaotit is bound only to temmtabk and not 
sub^antial or lasting repairs, like a tenant for tGcm of 
years^ (&) In leases where the covenants are 8lronger> 
and the tenements are a^ed to be left in tie Uke good 
order, repair ^ and condition as they were in at first, they 
must be so left, or the lessee will be liable to an action 
for damages* 

' • . • ■ ■ 

To repair and ^ VII. « — In the casa oi Jontt d* Camper v» Vemty {c)y 
it was decided by the whole court of Ck)miiion: Plesa, 
that an express covenant to repair and ^qAM does not 
imply a covenant to pull down and rebuild, otherwise a 
building lease, for there is nothing in suoh eov^iants 
that would authorize a lessee to pull down the buildings, 
nay, that it woukl be waste if he should, (d) 

The okL law out this subject was so strict^ that if the 
lessee pulled down a house and built another in its place 
not so large, by the statute of the 22 Hen. 6* c. 18. B, or 
even larger (e), it was waste. But see Molkneux v. 
Powell (/) In another case, that of Penry v. Brown (g), 

{a) Woodf. c. le. § in (6) Atk. TotiiL p.61S. 

(c) WiLRep. p. 175. {d) Co. Inst, tc^iy. p. 63. 

(e) Co. lit. p.&3a. (/) P.Wmjk toLHi. p.26a »»F. 

(f ) Stark. K.F. loUi. p. 4«3. 
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an acti<»i was brought upon a covenant in the lease of a 
house^ wherein the defendant agreed to repair Su^ tht 
premises, and all erectimsj buildings and i^qnwementsp 
which might be erected during the term, and to yield up 
the same in good and sufficient repair &c. The de* 
fendanty during the term, had erected a verofida, tbe 
lower part of which was attached to posts which were 
fixed in the ground ; and Chief Justice (Abbot) Lord 
Tenterden, was of opinion^ that, without entering into 
the question, whether, independently of the covenant, 
the veranda was removable, it clearly . fejil vuihin ,the 
terms of the covenant, fu^,aoAse4UQa|}y.;tl^e,|die|e|^ant 
could not remove any part of it* ^^mtiA^J^M^^i 
Tenant. 



• ^ ■ . 



TITLE wax. 

CUPBOARDS. . , . 

Mr. Justice Bayley held in the case of the King v. th^ 
Inhabitants of St. Dumtmn {a), that tupboards^ among 
other things that he eoLnmeiated, veie parcel of the free- 
hold, and though they might be temoredl^ a tenant 
during the term, yet, tibey would go to the heir and not 
to the executor. But to make them so, they must be 
actually affixed to the freehold, HTor in the case of Kimp- 
ton V. Eve (b), the Lord OhaoiceUor said he could not 
grant an injunction against removdng the presses, ea 
nomine, if they were not affixed to the freehold* 



J 'f 



TITLE LXX. 

CURATES AT WILL- 

Curates a^ tc^t// are not liable to dilapidations, as Curates at wiU 
was held in the case of the curate of Orpington, who was dilapidations. 

(a) Barnew. & Cres. vol. iv. p. 686. (6) Ves. k, Boa. 
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appointed by the impropriator, and licensed by the arch- 
biahop, as ordinary ; the court held, that being but a 
curate at willy and not instituted and inducted, he was 
not an incumbent within the statute, nor liable to dila- 
pidations; and, accordingly, prohibition was awarded 
to stay suit against him in the ecclesiastical court, (a) 



TITLE LXXI. 

CYDEB MILLS, 

Cycler mills Cyder MILLS, let into the soil are • removable, if 

nant re- erected by tenaiits, <m the ground that being employed 

in the manufacture of cyder, they are broug^ within 
the exceptions made in favour of trading erections. In 
the discussion of the case of Lawton v. Lawtam (6), a 
decision of Lord Chief Baron Comyns, respecting a 
cyder mill, was cited by the' counsel, and adopted by 
Lord Hardwicke. The Chief Baron had ruled at Nisi 
PriuSy that a (^dermiUy letiiito the gcound^ halonged to 
the executor of the deceased owner of the lands^ as.part 
of the' personal estate, and that tbe heir could bo^ like 
it, as pareelaf'bisinheritaB^.^ : ^ •> ^/it...i.u„nov. 

. • ' • >'. ■* ;; .-. i ■ .' .. "'i - "i i-iit, •>■ 

> TITUB LXKIL mj. 

DEANS. 

Definition and ^ ^' — Dbans, cfccflm, Latin> are the second digni- 
dutiesof deans. (;aries of a diocese, and have duties, second only to the 

bishop in seeing the churches, parsonage-houses, and 
other buildings, belonging to the church, kept in due re- 
pair. They are called deans, decani from the Greek,, 
Afifca, ten, because they were anciently chiefs over ten 
canons or prebendaries in a cathedral church, (c) 

(a) Keb.Rep. vol.iii. p. 614. (6) Atk. Rep. voLui. p. 13.. 

(c) AyL Par. p. 1991 



TIT. Lxii. § 3. Deans. 186 

§ II. — By the 86th canon of 1603, (see tit. Canon To survey 
law) every dean, dean and chapter, ardhdeaccm and ^^esevery 
others, ..hich have authority to hoH e««lea«tical visit. ^^'^ 
ations, by composition, law or prescription, ehall snrvey 
the churches of his or their jurisdiction, once in every 
three years, in his own person, or cause the same to be done, 
and shall from time to time, within the said three years, 
certify the high commissioners for causes ecclesiastical, 
every year, of such defects in any the said churches, as 
he or they do find to remain unrepaired, and the names 
and surnames of the parties faulty therein. Upon which 
certificate, we desire. that the said )u^ commissioners 
will ex officio mero, send for such pajrties,i.and compel 
them to obey the just and lawful decrees of such eccle- 
siastical ordinaries making such certificates. 

§ III. — Thedeanaobdchapter of. a diocese, ^re the Powers of a 
bishop's council, with whjwtt ke .may conaujit.upon eo chapter, 
clesiastical aJSaini. . Tl^yjMejadSpAKitual |(K>I^^ ag- 
gregate, which they cannot : surrendeit without the 
bishop'a leave^ because be hiMi w intereat therein. As 
a corporation, a dean andahfupkr may hold lands^ may 
sue and be sued ; and if th^j^ommence an action,, the 
defendant may challenge a juryman, who is of kindred 
to a prebendary, one of their body. • They are guardians 
of the spiritualities during the vacancy of the bishoprick 
by common right (^), though the custom of our church 
gives it to the archbishop ; and, according to the 25th 
Hen. 8. c. 31, they have power ' as a dean and chapter 
in the vacancy of aa ajnchbishop to grant dispens- 
ations. 

These are scarcely all that concern our present sub- 
ject, but a long and very learned historical account of 

(a) Ayl. Par. p. 200. 



186 Dilapidation. paet ii. 

the order of our clergy may be found in Coke's 1st In- , 
stitutes^ p. 96. a.n. 4, 

Demise. See Lease. 



TITLE LXXIII. 

DBPRIVATION. 

Deprivation, in architectural jurisprudence, is an 
ecclesiastical censure, whereby a clergyman is deprived 
of his parsonage^ vicarage, or other spiritual promotion 
or dignity, for dilapidation, alienation, or other spiritual 
offences. These causes of deprivation are allowed both 
by the common as well as by the statute law. Lord 
Coke (a) says, that dilapidation of ecclesiastical palaces, 
houses and buildings, is a good cause of deprivation, 
and quotes the statute of the 29 Edw, 3. c. 16. ; 2 Hen. 
4. c. 3. ; 9 Edw. 4. c. 34, and the case of S. P. Bishop of 
Salisbury, God, 259. But Bishop Gibson doubts whether 
the punishment was ever inflicted. 

Cutting down timber on the patrimony of the church, 
except for repairs of the ecclesiastical edifices, is also a 
good cause for deprivation. Walter v. Hetfford, Roll. 
Rep. vol. 1 . p. 86. 11 Rep. vol. 2. p. 93, and the Bishop 
of Salisbury's case above cited. 



TITLE LXXIV. 

DILAPIDATION. 



Definition of § !• — DILAPIDATION, in architectural jurispru- 
diUpidaUon. . ^^^^^^ jg the wasteful destruction of another's inherit- 
ance, by tenants or occupiers. 

(a) Co. Inst. 3. 
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§ II. — To attempt a definition in law is very dan- Peflnit fcmte 
gerous, particularly when the attempter, like the author 
of this work, has taken no degree in that learned pro- 
fession. Such t]ierefore as he has termed for brevity 
sake in these pages defimtums, ought rath^ to be consi- 
dered as descriptions, which are a sort of imperfect defini- 
tions. Many ancient lawyere, knowing this difficulty, 
rather chose descriptions than definitions (a), and coiu 
fessed the difficulty. I shall therefore seek the aid 
in this title of the etymologist^ the civilian and the 
critic. 



§ III. — Dr. Johnson in his folio dictionary, gives Dr. Johnson's 
no other explanation of the word dilapidation, than a dUapidation 
quotation from Ayliffe's ecclesiastical definition in his ™P®""^' 
ParergoHy and therefore gives only one-half of its mean- 
ing. 

§ IV. — This learned investigator of the ecclesiastical Dr. Ayliffe's 
law (Dr. Ayliffe) in his Parergon Juris Canonici Angli- ecclesiastical 
cani, or Commentary to the Canons and Constitutions ^* * ^°** 
of the Church of England^ says, dilapidation is '^ the 
incumbent suffering the chancel or any other of the 
edifices of his ecclesiastical living, to go to ruin or decay, 
by neglecting to repair the same : and it Ukewise ex- 
tends to his committing or suffering to be committed 
any volful waste, in or upon the glebe woods, or any 
other inheritance of the church. (6) 

This is a good definition of ecclesiastical dilapidations 
by an ecclesiastical lawyer^ but it is specific and not 
general. See tit. Ecclesiastical dilapidations. 

(a) As for instance, in the Digests of Justinian, lib.xxxiv. tit. 7. de 
regula Catoniaua, it begins, ** Catdniana regula sic definit, &c. &c." and 
finishes, '' Quae definitio in quibusdam falsa est;" and other places of the 
same admirable laws. 

(6) Ayl. Par. p. 217. See also statute 13£liz. c. 10. 
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Dilapidation. 



PART llv 



Definition of 
Isaac and Ge- 
rard VossiuB, 
and the Rer. 
W. Lemon. 



§ V. — Isaac Vossius (a) derives dilapidation from a 
Greek root; Gerard Vossius(&) from the Latia, and the 
Rev. William Lemon (c), a laborious investigator into 
the origin of our language, in his curiaus work on Eng- 
lish etymology, from the same Greek root as our word 
lapse, to suffer, to fall by negligence. It may, however, 
be derived from the Latin inseparable preposition di, and 
lapsus, (fallen), or the Greek preposition Sia and XawtZa), 
(thrown down,) t . . 



I i' 



Divisions — 

Genus; 

Species. 



§ VI. — Dilapidation^ as a genus, is divisible into two 
species ; which receive their names, dvil and ecdesias' 
tical, from the nature of the property wl^ch is liable to 
its operations, and the law> to which it is necessary to 
apply for redress in cases of contumacy. . . 



Subdivisions. 



§ VII. — These two species of dilapidation are again 
divisible into sub-species, or members of the main bodies, 
according to the nature of the holding, the customs of 
the different parts of the country, and the covenants 
which govern the tenure and the tenant. 



Two sorts of § VIII. — These general branches, or species, as men- 

civii and eccfe- tioned in section II. are dvil and ecclesiastical; and their 

"** particular species or sub-divisions, are in tenements hdd 

for life; for term of years, or at will, — in cases- governed 

(a) "Nonest h. lapide, sed & Aa7rT(i},evacuOf€xinaniOfAainyy<a,Aa'jnZa, 
jacto, AiaXaTTi^d), dejicio," — Isaac Vossius. 

(b) '* Delapido et dilapido differunt. Delapido est lapUie stemo, ut 
Festus exponit. Dilapido est disperdo, ut Donatus interpretnr in Fhor. 
Propria rero dilapido est lapides dissipo et dispergo, Hsbc enim vis est 
prssverbii dia, Apud ColumeUam dilapidare sumitur pro iapides au/erre,. 
sive lapides purgare. Sed meliores libri dilapidare, Ut dUapido dupliceto 
habet significationem. Nam et area dilapidatur quae lapidibus stemitur : 
et Offer dilapidatur , unde lapides eximuntur." — Gerard Johannis Vossii,, 
Etymologicon Linguae Latinse, Amstelodami, fol. 1612. 

(c) Etymology of the English Language. By the Rev. Wm. Lemon^ 4to. 
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by specific agreements^ — covenants of leases &c. in oMi 
dilapidations: dLtid episcopal, prebendal, rectorial, vicarial, 
tenental &c. in ecclesiasticaL Each of these general 
heads and peculiar species have their own peculiar laws 
and remedies for their prevention and cure. 

§ IX. — Ciml dilapidaiions are entirely under the Civil diiapida- 

T,.., tions. 

control of the common or temporal law, and ecclesmsttcal 
dilapidations are more generally subject to the ecclesias- 
tical or spiritualldLW. See tit. Civil dilapidations. 

§ X. — Tenures, it has been observed, are various; Variety of 
custom differs in most parts of the kingdom; law is 
threefold ; namely, ecclesiastical, common and statute ; 
a«d covenants both express aad implied, are abundantly 
manifold. All of these various sorts of dilapidations 
are considered in their proper places. 



^ XL — Dilapidation, in both kinds, is either comnds- Dilapidations 

. . *• 1 • 1 XT n • ..1. . commissive 

sive or pemmsive, of which the former is the greater andpermis- 
ofFence ; as it implies an active and wilful destruction, or 
the perpetration of waste upon another person's property, 
and is a direct infringement of the rights of persons, and 
of the ancient maxim, Quod tiU fieri non vis, alteri ne 
feceris, do not to others that, which you would not have 
done to yourself. — Whilst the permitting dilapidations 
is of a more passive quality, that may sometimes arise 
from culpable negligence, in allowing that which per- 
haps the offender does not approve. 

Penal laws against dilapidation of tenements, are of Penal laws 
very ancient date. The Emperor Justinian provides for dationsof an- 
the endowment and support of churches and other 
^ecclesiastical buildings in his Novella (a), which with the 

f (tf) Nov. 57. c, 2. ; ib. 123. c" 18. 
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rest of his admirable code, embraced the whole pith and 
marrow of the ancient Greek and Roman laws. 

Dib^iidation § XII. — The dilapidation of tenements, was in the 
fence by our eaily part of our history, a punishable offence of no ordi- 
ear est laws. , ^^^ magnitude. Lord Coke informs us, in his invaluable 

Institutes of the Laws of England, that ^' it appears by 
the statute of the 4th Hen. 4. c. 2, that depopulatores 
agrorum, or depopulators of towns, were great offenders 
by the ancient law, and that the appeal or indictment 
thereof ought not to be general, but in a special manner; 
and it provides, that the offenders therein might have 
their clergy. They were called depojmlatorei agrorum 
in that statute ; for that by prostrating or decaying of 
the houses of habitation of the king's people, they depo- 
pulate ; that is, dispeople the towns.'' (a) 
See title Waste. 



TITLE LXXV, 

DISINHEKISON. 

Definition of DISINHERISON, in architectural jurisprudence, is the 
sin enson. injury done to an estate, by suffering the tenements 
thereon to go to ruin, to decay, dilapidation or waste. 
See titles, Dilapidation, Waste. 



TITLE LXXVI. 

distillery. 

Fixed vats and In the case of Hom V. Bciker (i), the court held that 

movable*/*' there was a material distinction between the stills that 

were set in brickwork, and the vats that were actually 

affixed to the ground, and those which were merely rest- 

(«) Co. 3d Inst. p. 204. (b) East Rep. vol. £L p» 315. 
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ing on pieces of wood called horses, considenng the 
former as immoveable fixtures^ and the latter as goods 
and chattels, from the way in which they were connected 
with the building. But I cannot see the difference be^ 
tween fixed stills, and fixed coppers, and pots. See title 
Coppers. 



TITLE LXXVII. 

DISTRICT SURVEYORS. 

^ I. — District Sorveyors, are certain surveyors of Description of 

, g> 1 ■» A ^ Xi t% dwtrict 8ur- 

houses, appointed under the statute of the 14th Geo. o. reyors. 
c. 78, commonly called the Building Act, to see that 
its regulations are observed throughout the districts over 
which its operations extend. 

§ II. — By the 63rd section of the abovementioned Porthcdtyof 

_____ ^«i* ATI London, how 

act, the Lord Mayor and Aldermen of London, are to appointed. 
appoint so many persons skilled in building, as they 
think fit, to be, during their will and pleasure ; the sur- 
veyors to see such regulations as the statute enacts, duly 
observed throughout London and its liberties. They 
are also to administer the oath set forth by the act to 
such surveyors, and to appoint the' districts which shall 
be under their surveys. Such surveyors are to leave 
notice in writing with the clerk of the peace in his dis- 
trict, of his usual abode. 

§ III. — The district surveyors for Middlesex, Surry, For Middlesex, 

^Vestniinster 

Westminster, and the liberty of the Tower, are to be ap- and the Tower 
pointf&d by the justices in their general quarter sessions, 
who are to appoint as many such persons skilled in build- 
ing, as they shall think fit, to be, during their pleasure, 
the surveyors to see the provisions of the act duly 
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exacutedy in these several districts. They .are also to 
administer a similar oath^ and appoint the districts for 
each to survey. Each surveyor to leave in writing the 
place of his abode^ with the clerk of the peace. The 
duties of these district surveyors, and their punishment 
for neglect, are all fully detailed in the Building Act. 

Owners of § I^' — ^^ ^^ case of Meymott v. Southgate (ja), Lord 

aSwe to Kenyon decided in the year 1800, that the penalty on 
onSSn/to every master-workman or other person who builds, or 
^vc notice. causes to be built, any house 8cc. without giving notice, 

as required by the building act, 14 Greo. 3. c. 78. § 67, to 
the surveyor of the district, does not attach upon a 
person, who is merely the proprietor of the house. 

A district sur- § V. — The building act, 14th Geo. 3. c. 7. §96, 
lowed to ap- does not enable the district-surveyor, who lodges a com- 

peal from aeci- i ' i i o a 'x* j_/» "i* 

sion of justices, plaint beiore two justices, on account oi a projection 
made in front of a house, contrary to the provisions 
of that act, to appeal to iixe quarter sessions against 
the dismissal of such c(»nplaint by the two justices, as 
held in the case of the King v. the Justices of Middle- 
sex. (6) See titles Architect ; Subveyor. 



TITLE LXXVIIL 

DOORS. 

Doors belonff D o o R s are considered by law, as parcel of the freehold, 

tot c e o . ijgjjjg ^^Yt of the incidents of a house, and necessary for 

its construction and safely, (c) In Chief Baron Comyn's 

Digest (d), it is said that goods and chattels annexed to 

the freehold, go with the house, as the doors See. Doors 

(a) Esp. Rep. voLiii. p. 223. (6) East. Rep. toLxvL p.310L 

(c) Sheph. Touch, p. 469, 470. {d) Tit. BieoJB, a 
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are even so considered if hanging only upon hooks {a), 
and are not even distrainable. (6) But the court held a 
difference in Queen Eli:eabeth*s time (c), between outer 
doors and inner doors; isaying, t^t the latter might be 
removable^ as being kss necessary to the house. But it is 
not likely, after the above named subsequent decisions, 
that such would be now held« 



TITLE LXXIX. 

DOVgCOTE^ 

TuBhofdChmcelkkhitiie ctaiedt Knl^toHY. Iheid), Watte lode- 
decided that'it wlA wMte tb d^lroy-a domtote, and cotes, 
granted an ♦injuiMtioh to J*e^«ftt itJ' 



TITLE LXXX; 

DRBSSERS. 

Dressers, if a^^.to the walla, and floprs, Bxe Dressers may 
parcel of the freebc^, aqd.a. tei^ijt laliablci to antACtioa mor^."*" 
for waste if he JoemoYe th^m. (e) . 

TITLE LXXXI. 

DUTCH BARNS. 

Dutch barns, in architectural jurisprudence, area i>e8criptionof 

/V1-I1M1* 1 • /» -.. Dutch Dams, 

species of shed-buildmg, having a foundation of brick- and which are 
work in thie ground, and uprights fixed in and rising ^^^^ 
from the brickwork and supporting the roof, which is 
covered with tiles, and the sides open. At least, this is 

(a) Moor. p. 177. (i) Amos & Per. on Fixtwes, 257. 

(c) In Cook's Case, Moor. p. 177. . 

(d) Ves. & Ben* Rep. vol. ii. p. 349. 

(«) See Bolstr. vol. u. p. 113, Salk. toI. i. p.3tt. 

O 
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the sort of building so called, which was decided by 
Lord Kenyon, in the case of Dean v. AUaley («), to be 
of the sort, which were erected for the benefit of trade, 
removable at the ^nd of the term. 



.A'* 



TITLE LXXXIL 

ECCLESIASTICAL DILAPIDATION. 

Definitionor ?^ I. — ECCLESIASTICAL DILAPIDATION is the pull- 

ing down or destroying in any manner, any of the houses 
or buildings, or any part of the inheritance belonging to 
a spiritual livings ; or, the suffering them to run into 
ruin or decay (ft) : or, the wasting, destroying, or using 
contrary to law, any of the woods or other property be- 
longing to the church. 

Ncgiacted § II. — In referring to the words '^ any part of the 

fences kc m inheritance," it is to be observed, that by the statute of 
^ ^"*' the 13th Eliz. c. 10. it is enacted, that neglected hedges, 
fences, ditches, and such Uke portion of the glebe are 
^comprehended under the name of dilapidations^ as well 
as decayed, or damaged houses and buildings ; and by 
the decision hereafter alluded to, wherein WilSam of 
Wickham recovered such large damages from Bishop 
Edendon his predecessor in the see of Winchester, it 
appears that the standing stock of the bishoprick was 
also so considered, and was to be kept up. 

Ecdesketical § HI. — Dr. Ayliffe, in his Parers^on Juris Canomd 

dflapidations . 

considered as Anglicani, (a work entirely devoted to ecclesiastical law), 
terms this offence, when committed by spiritual persons, 
an implicit sacrilege ; and the Cardinal Othobomus (c) 

(a) E8P.N.P.C. yoLiii. p. U. 

(&) Sir Simon Degge's Parson's Counsellor, b. vii. c. 8. 

(c) See tit. Canons, § xii. n. p. 141. 



TIT. Lxxxii. § 5, Ecclesiastical DiUtpidation. |^ 

one of the authors of the Legatine Constitutions of the 
Church of England, enjoins the archbishops^ bishops Archbishops, 
and other inferior prelates, to keep their houses and other the i^tine 
edifices in good and sufficient repair, under the penalty to prevent di- 
of eternal damnation at the last day, when the sheep ^* ""^ 
shall be separated from the goats. 

§ IV. — William of Wykeham, the celebrated ar- Bishop Eden- 

don sued for 

chitect of Windsor Castle, sued and recovered from the dilamdatioiis 

hvWiUiAmof 
executors of his predecessor, WiUiam of Edendon, Bishop wykehanu 

of Winchester, for dilapidations, in the reign of Edw. 3. ; 

and accounts of other prelates who were also similarly 

punishedy are mentioned in pages 76, 108 and 145, 

of this work. 

^ V. — The practice of valuing or assessing dauHiges Practice of 
for ecclesiastical dilapidations, to commit or suffer which, l^S^jsbt^' 
is an offence by the canm law. and as Ayliffe expresses tS^'^ 
it in his Parergon (a), is an implicit or inferred sacri- 
lege ; and of suing the offender for them, — oxeci very aur 
cient date in this country. Fuller, our4^1ebrated church 
historian, in his History of the Worthies of England (b), 
speaking of William Edendon, Bishop of Winchest^, 
and Lord High Chancellor of Eogland in the reign of 
Edward 3., says, that some condemn him for robbing 
Peter f to wh(»n, with St. Swithin, the cathedral of Win- 
chester was dedicated, to pay All Saints coUectivdiy, to 
whom Edendon convent was consecrated, sufiering his 
episcopal palace to decay and drop down,^ whilst he 
raised up his new foundation." 

" This," says our worthy historian, rather Hibernially, 
*' he dearly paid for , after Ins death," when his exe- 
cutors were sued for dilapidations by his successor Wil- 

(«) Page 217. (6) Wiltshire. 

o 2 



196 



Ecclesiastical Dilapidation. 



PAIT II. 



I ' 



• I... . 1 1 . '« 

InhiUtkm 

Sipainst the 
iBhopof 
Durham. 



yam Wykeham,(an excellent architect, and therefore well 
knowing how to proportion his charges for reparation), 
who recovered of them the sum of £1,662. lO^. 0^. (a) 
as damages ; a vast sum in those days. Besides this 
his €xecutor8 were forced to make good the standing 
stock of the bishoprick, which in his time wa^ impaired, 
to the number of 1,556 oxen, 4,717 wethers, 3,521 ewes, 
S,521 lambs and 127 swine. 

§ VI. — Ayliffe informs us, in his Parergon, p. 217, 
that an inhibition (i) was issued out of the Court of 
Chancery, to the Bishop of Durham, by carder of the 
High Court of Parliament, prohibiting him from further 
wasting the woods belonging to that bishoprick. 

He also mentions, that the Archbishop of Dublin was 
fined three hundred marks for disforesting woods belong- 
ing to his archbishoprick. 



What are com- & VH. — By the before quoted statute of the 13th 

prehended as ^^ . '^ ^ »■ 

dOapidationa. ^Jz. o. 10. it is certain, that under the name of dilapi- 
dations, are comprehended decayed and ruinous build- 
ings, hedges, fences, ditches and such like apparleh- 
amces to^the glebe. And it has been particularly ad- 
judged, concerning wood and timber, that the felling of 
them by any incumbent (otherwise than for repairs or 
fuel), is dilapidation ; from which he may be restrained 
by prohibition during his incumbency, and- for which 
he, or his executors ar« liable to be prosecuted after he 
ceases to be the incumbaat. (c) 



(a) Bishop Godwin, in his Htstorfof the Bish^ of Winchester. 

(b) Aft tsAt6t/7. n IS a writ in the nature of a prdhifaition from lurther 
proceedings, from a higher court to a loww, or from a superior in the 
law to one beneath him. See note (b) p. 145. 

(c) fiuUtr.TOl.il p. 279. vol. ill p. 158. More, p. 917. 



TIT. Lxxxiii. §3. E^taie. l^Tj 

§ VIII. — Bishops, rectoi^, patsong, viears and other ^^^^^^^f 
ecclesiastical perscwis, being considered in questions r«r, dil^idations. 
specting waste of land and tenements which they hold 
jure eocksuBy as tenants for life, the remedy is the 
same, (a) See Tenants for Life. An action wiH 
also lie in the spiritual courts by the canon law {b), and 
at the common law by the custom of the realm, (c) See 
tit. Deprivation. 



'I 
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TITLE LXXXIII. 

ESTATE. 

§ I. — An estate; state or estate signifies an inhe- Definition of 

an estate. 

ritance, freehold term for jearst* tenancy by statute 
merchant, staple, elegit or the like^ as any man hath in 
lands or tenements &c. {d) 

% II. — According to the Roman law, that inberi- Esuteby 
tance which a person acquired by his 6wn labour a«id ^^^^ 
industry, was called an estaie by piii^a8e.(e) This 
corresponds with the English law, of a man holding in 
his own right, which he may sell or leave as he pleases. 



I 



§ III.— ^ An estate of inheritance is that which, de^ Estate of in- 
scends to a person, from those t6 whoitef h^^hsis a riglkt to 
succeed as h^. (J^ 'RHs is coBateriU in theP English 



{a) Ron. Al)r. voLii. p. 813. ItolL Itep. p.&6. Ambr. i».176. Atk. 
Rep. voa»ii. p.2l7. 

(6) Gibs. Co. p. 751. etseq. 1499. etseq. & Blac. Com. vol. iii. p. 91. 

(c) Lib.ilnt. p. 21. 67» 68. {d) Co. 1st Inst. p,345a. 

(e) '* Qus est liberalitate fortunse, vel laboribus suis ad earn perve- 
niant" — Just. Co* lib. vi. tit 61. leg. 6. 

(/) " Quasi debitum nobis hsereditas {k parente) obvenit." — Just. Dig. 
lib. xyii. tit. 2. leg. 16. 
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law, with estates of inheritance as are not clogged with 
conditions. See Coke, 1st Inst. p. 345 &c. 

§ IV. — Paternal estates ai*e such as descend from 
the father, or other ascendants, or collateral relations on 
the father*s side. (a) See Buildings estate; Te- 
nants; Lease &c. 



Maternal es- 
tate. 



§ V. — Maternal estates are such as descend from the 
mother, or other ascendants, or collateral relations on 
the*mother's side. (6) See Buildings estate; Te- 
nants ; Lease &c. 



Definition. 



TITLE LXXXIV. 

FIRE, DESTRUCTION BY. 

§ I. — Destruction or damage by fire, in architec- 
tural jurisprudence, is the burning of tenements or other 
buildings, and has laws and regulations, independendy 
of covenants, to govern persons when such calamities 
occur. 



Damages by 
fire. 



§ II. — By the common law, lessees were not origi- 
nally answerable to their landlords, for accidental or 
negligent burning of their tenements* But the statute 
of Gloucester, by making tenants for Ufe and term of 
years, liable to waste without any exception, rendered 
them answerable for destruction by fire. Thus stood 
the law in Lord Coke's time, who says, (c) burning the 

(a) *' De bonis paternis. Sive posseditis pnsdia qam h poire,** fte.— 
Just. God. lib.iy. tit 19. leg. 16. 

(6) ** Eorum dominium qusB ad ipsom ex moire, Tel ah gus Unem per- 
venerint" — Just. Cod. lib.yi. tit.6J. leg. 4. 

(c) Co. Ist Inst. p.d3 a. 
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house by negligence or mischance is waste, and theret- 
fore recoverable. But tenants at will not being included 
in the statute of Gloucester, were not liable. But now, 
the statute of the 6th Anne,^ c.31. which at firsit was . .. ..«/ 
temporary, but is now made perpetual, takes away thjB '' " 

distinction made by the statute of Gloucester in fevour 
of tenants at will, and enacts that no action shall be pro- 
secuted against any persons in whose house any fire 
shall accidentally begin, with the proviso that the act ,/ 

shall not defeat any agreement between landlord and 
tenant. So that if the latter covenant to insure against 
fire, or to rebuild in the event of fire, whether he insure 
or not, he is hable to his lessor. 

^ III. — Damage occasioned by fire must be re- Damage by 

. ^ . fire must be 

instated or paid for by the lessee of a house, who in reinstated by 
general covenants with his landlord to repair if it be 
burned by accidental fire. So if the premises be con- 
sumed by lightning or the king's enemies, he is still lia- 
ble, (a) Covenants of exception of accidents by fire 
are in many instances introduced into leases, in order to 
protect the lessee, who would otherwise be liable to re- 
build under his covenant to sustain, maintain and up- 
hold. But where such exceptions are not made, it is 
incumbent on the lessee to insure, because he is bound to 
rebuild. 

He who take& a thing on hire, cannot put it to any How the thin^ 
other use than that for which it is lent to hiuu Thus, ought to^be 
the tenant of a house, who is tied up by his lease not to ^ 
make a fire, or not to put hay in a certain place, cannot 
do any of these things, and if he does, and there hap- 
pens a fire, he shall be liable for damage, although the 
fire were occasioned bnly by some accident ; for it is 

(a) Woodf. c. 10. § 2. 
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tbe lenant'^ fault that iias giveti occasion to the ac- 
cident, (a) 

CaseofLAdy § IV. — As the case of Lady Shrewsbury hae been 
^* often mentioned in this work^ and is <iften cited as au- 
thority in the law books, it is here given from Lord 
Coke's Reports. 

In the case of the Countess of Shrewi^twry, cited by 
Lord Hale (b), her ladyship brought an action in the 
case against her tenant at will for neghgently keeping 
liis fire, that the house was burnt ; and the whole ccnirt 
hdd, that neither action en the case nor any other ac- 
tion lay ; because at common law and b^oi^e die statute 
of Ghueester, action did not lie for waste against tenant 
for hfe or years, or any other tenant coming in by agree- 
oD&ent of parties, and tenant at will is not wil&in the 
statute. But the doctrine tibat no action hes shcKild be 
understood with some limitation; for if tenaait at will 
8tq)ulates with his lefi^or to be re^KMifflfcle for Axe by 
jiegUgence or other permissive waste, without doubt an 
(action will lie on such express agreement ; the juime ob- 
a^vation holds with respect to tenants for Ufe or years 
before the statute of Gloucester; for though the law did 
aiot n\ake them liable to any action for waste, yet it did 
not restrain them from making themselres liable by 
agreement. 

Mr. Hatgcave :S (c) accousKt of the psogtess of the law 
as to the accidental burning of houses, so lar as Tegaids 
landkmi and tenant, is so excellent asid useful, that i 
have copied it at length. 



,<a) << Si lifjc m IxKtiiaad cwiTenit %nem He ktbeto, ep luimtf teae- 
bitur, etiam sii fortaitus casus admiait incendium, quia non debuit ignesi 
habere." — Just Dig. lib.xlvii. tit. 10. leg. 11. § 1. 

(6) Co. Rep. vol.v. 136. 

{c) Harg. n.377. to p. 57a. of Co. Ist InsL 
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** At common law, leseees were not anawenUe to .hmd- 
lords for accidental or negligent burning ; for as to fires 
by accident, it is expressed in Fleta, that f&rtuna ^nis 
vel hufuanodi emntiu inapiBoH cmnes tenentes excusant; 
and Lady Shrewsbury's case is a direct authonty to 
prove, that tenants ax» eqnaUy excusable for fires by 
negligence. See Fkta, lib. L cap. 12. Tjien came the 
statute of €3oucester, which, hj making tenants for life 
and years liable to waste without any exception, coose* 
quently rendering them answerable for destruction by 
fire. Thus stood the law in Lord Coke's time ; but now 
by the 6th Ann. c»3L the ancient law is wstored^ and 
the distinctkm initiXHlnced by die statute of Ohucetter, 
between tenants at will and otiier lessees is taken away ; 
£cHr the statute of Anne exempts edl persons from actions 
for acddemtal fire in any house, except in the case of spe- 
cial agi^ements between landlord and tenant. So much 
relates to tenants coming by act or agreemetU f^ parties. 
As to tenants of particular estates coming in by act of 
law, as tenant by curtesy, tenant in dower, and also be- 
fore the statute for taking away military tenures, guar- 
dian in chivalry, these, or at least the two latter, bejng 
at common law pimishaUe for Mraste, were therefore re- 
sponsible for losses by fire ; unless indeed, they they were 
answerable for waste voft^iifar^ only, and not for waste per- 
missive, wbich is a distinctian I have not yet met within 
any boqiL. Jf then ten^t by the curtesy and tenant in 
dow^ were % the commcm law respcmsible for accidental 
fire^ lit n^y some tim^e or other become necessary to deter- 
mine whether t^ey are within the statute of Queen Anne. 
The ^tatttte in expfession is very general, the words being, 
that no action shall be prosecuted against any person ii| 
whose house any fire ^all accidentally begin, and it 
seems calculated to take away all actions in cases of ac- 
cidental fire, as well from other persons as from landlords. 
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Note^ that it has been doubted^ on the statute of Anne, 
whether a covenant to repair genei*ally extends to the 
case of fire^ and so becomes an agreement within the 
statute ; and therefore, where it is intended that the te- 
nant shall not be Uable, it is most usual in the covenant 
for repairing expressly to except accidents by fire. 

'' Note also, that the distinction which is taken as to 
waste at common law between tenants coming in by act 
of law and tenants whose estates accrue by act of parties, 
will not universally hold, for tenants by statute-mer- 
chant and statute staple, though they come in by process 
of law, are not punishable for waste. 6 Co. 37. 

** Perhaps the reason of this may be,, that it is in the 
power of debtors to prevent the commencement of these 
estates, or to determine them by paying the debts for 
which credit<Mrs have such estates, and also that the te- 
nants of such estates are accountable for^ profits they 
make beyond the amount of the debts due to them*^" 



TITLE LXXXV. 

FIXTURES. 

Definition of § I. — FIXTURES, in architectural jurisprudence, are 
those personal chattels which are annexed to tenements 
and may be afterwards removed by the party who* has 
annexed them, (a) This is rather a description than a 
definition; but a correct definition in this place can 
hardly be expected, when lawyers themselves confess 
that the term fixtures is used by the courts, and amongst 
the text writers, without much precision. (6) 

(a) Amos & Ferard, Law of Fixtures, p. 2. {b) lb. p. II- 
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§ II.- — The germs Jixtures may be divided into four species of 
species: 1. landlord's ; 2. tenant's; 3. moveable; and 
4. immoveable. 

^ III. — Landlord's fixtures are such as are immove- Landlord's 
ably affixed to the tenement^ and become parcel of ^'^'^ 
the estate, whether erected by the tenant or not ; and 
such as are affixed by the landlord and only let on hire 
to the tenant. The latter are generally specified in a 
schedule attached to the contract by which the house is 
held. 

§ IV. — Tenanfs fixtures are generally those which are Tenant's 
annexed or put up by the tenant^ and are to be consi- 
dered more in the light of furniture or ornaments to the 
house than incidents, which are more usually parcel of 
the freehold. See various titles sparnm, connected with 
fixtures. 



§ v. — Moveabkfixtures, are such as can be removed MoveaUe 
without waste to the estate, and may belong either to 
the landlord or the tenant, and not to the freehold as 
such. 



§ VI. — Immoveable fixtures, are such as cannot be immoyeable 
detached from the freehold without committing waste, ^'"'®■• 
and belong to the building as part and parcel thereof. 

Whatever sticks to houses and other buildings, such 
as any thing that is fastened with iron, lead, plaster, or 
any other manner of way, to the intent that it may al- 
ways continue so, was reputed by the Roman lawyers 
to be immoveable (a) 

(a) '' Fundi nihil est, quod terra se tenet, .^dium autem mnlta esse, 
qa», sdibus adfiza non sunt, ignorari.non oportet, ut puta, seras, claves, 
daustra.*' —Just. Dig. lib. ziz. tit. 1. leg. 17. pr. ** Qu» tabulae picte pro- 
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Fixtures. 



PART II. 



For further information on the details <^ the pteced- 
ing titles, the enquiring student is rdPerred to Messrs* 
Amos and Ferard's elaborate treatise on the law of 6x- 
tures^ which has been read with much advantage to this 
woiIl. The foUowing titles may however ea^lain the law 
as Idbd down in some decided caaes^ 



Fixtures, &c. 
that may or 
may not be 
taken away by 
a tenant. 



§ VII. — With regard to what shall be deemed fix- 
tures that may or may not be taken away by the tenant, 
the practice of the law is less rigid than it im& formerly. 
For^ it is said, that a tenant for years may take £^iv|iy» 
during the term of his lease, chimney-pieces, and even 
wainscot, if put up by himself. The distinctions shewn 
in the cases referred to in the note, are wcMrthy of at* 
tention, as to fixtures between the several cases^ of Aeir 
and executor, of tenant for Kfe, and him in remamdery 
and of landlord and tenant, (a) 



Difference be- 
tween estate 
and teoaat'^ 
fixtures* 



§ VIII. — There is also a difference between such 
things as are erected for the purpose^ earryiug on a 
trade, and may be looked upon as chattels which may 
be removed, and what are done to complete a house, as 
hearths, chimney-pieces &c. which may not be removed, 
except in certain cases. See Buildings estate. 



Modern rules 
as to fixtures. 



§ IX. — The general rule of former days as to fixtures 
was, that whatever was fixed to the freehcM became 
part of it, and, as a fixture, could not be taken away. 



tectorio includuntur^ itemque crustse marmoresB, sdium sunt." Id. 
§ 3. — '' Item constat, sigilla, columnas quoqne, et personas ex quo- 
rum rostris aqua salire solet, vlllse esse." Id. §9t. — "Labao g«Bera- 
liter ccribit, eaqus perpetui usus causa in sdificiis sunt, sedificii esse." 
— Id. § 7. 

(a) Coke's Inst, part i. § 67. Atk. vol. i. p. 477. and tqL iii. .p. 13. 
East, voLii. Hargr. n.5. d3a. (346.) 
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But of late years there has be^si much relaxation of the 
severity of this rule^ and many exceptions taken. The 
first is that between landlord and t^iant^ the latter of 
wbidi may, according to present cufstom, take away 
wfaatev^ he may have put up himself; but he is bound 
to do no damage thereby, and to reinstate or replace 
those which ho at first r^noved, or others of equal ralue. 
So also with lead sinks or cisterns in Ueu of stone, for 
which also he must replace the same or others of equal 
value, or pay a «um equal to the difiei«nce. Utensils 
in trade, coppers, grates, hangings, pier glasses Sus. 
though forming part of the wainscot, and fixed with 
screws or nails to the freehold, which were erected or 
purchased by the tenant, are to be considered as his> 
and may be legaUy removed, as not forming any part of 
the freehold, (a) But such removal must be within th^ 
term of his lease, or he will be a trespasser. If, how- 
ever, the landlord lets coppers, stoves, grates and such 
like, with the house, unless there was some considera- 
tion given for them, they must remain, and be subject, 
like the rest of the juroperty, to the law ot dilapidation, 
waste 8cc. 

§ X. — Ma<)hinery &>o. held to be tenemt'<s fixtures, Machinery 

1 1 i-i»i_'^ •i»'AiA'' held to be te- 

and may be removed dunng his term, if without injury nant's fixtures. 
to the estate ; but if affixed to the freehold, may not. 

In the case of Horn v. Baker (b), it was held by the 
Court of King's Bench, that^ the stills which were a& 
fixed to the fireehold, did not pass to the assignees und^ 
the words goods and chattels, but that the vats, machi- 
nery 8cc. which w€a?e not* sd fixed, did, as being the pro- 
perty of the bankrupts, who were the tenants. And in 



(a) Atk. YoLi. p. 477, 8. P. Williams, vol.!. p. 94. 

(b) East. Rep. vol. ix. p. 215. 
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the case of Davis v. Jones {a), the some court held, that 
certain parts of a machine which had been put up by 
the tenant during his term^ and were capable of being 
removed without either injuring the other parts of the 
Biiachine or the building, and had been usually valued 
between the outgoing and the incoming tenant, were the 
goods and chattels of the outgoing tenant, and not of 
the landlord, and for which be might maintain trover. 

men a house § XL — Where a house is occupied by the owner, 

its owners, the the fixtures are considered as part of the freehold ; and 

be seized by*/, it was SO decided by the Court of King's Bench in the 

■'"* case of Winn v. Ingilbj/ (6), and also that a sheriff has 

710 r^ht to seize Jixtvres under 9l fieri fadasy where the 

house in which they are situated is the freehold of the 

person against whom the execution is issued. 

^^^yX^ ^ ^^^* — ^ lessee who has erected fixtures for the 
**n*^^ " * purposes of trade, upon the demised premises, as in the 
lessoovenanted case of Thresher V. the East London Water-works (c), and 

tothecontnuy. . 

afterwards takes a new lease, to commence at the ex- 
piration of his foi'mer one, which new lease contains a 
covenant to repair, is bound to repair those fixtures, 
unless 8tr(Hig circumstances exist to shew that they 
were not intended to pass under the gaieral words of 
the second demise. It is a qusere with Mr. Pratt (^2) 
whether lime-kilns, erected for the purposes of trade, 
are removable : see the case of Thresher v. the East Lon- 
don Water-^orks (c) ; and also, whether machinery fixed 
by bolts to the floor of a factory, are distrainable by a 
landlord for rent : see Ihick v. BraddyL (e) 



(a) Bam. & Aid. vol. ii. p. 165. (6) Ibid. vol. v. p. 625. 

(c) Barn. & Cres. vol. ii. p. 608. (d) Pratt's Digest, p. 480. 

(4f) M'Caiel. vol.i. p. 217. 



TIT, Lxxxv. § 17. Fixtures, 807 

§ XIII. — Fixtures should be mentioned as to be Fixtures riunUd 
taken and valued separately^ or removed at the time of at the time of 
seQing a house, as the right of recovery of them will be or riglLt ofre^' 

1 X covery for 

lost. them win be 

In the case of Cokgrave v. Dias Santos (a), where the ^** 
owner of a freehold house^ in which there were various 
fixtures, sold it by auction, and nothing was said about 
Jixtures, a conveyance of the house was executed, and 
possession given to the purchaser, the fixtures still re- 
maining in the house. It was held by the court 
(King's Bench) that they were conveyed to the pur- 
chaser with the freehold ; and that even if they were 
not, the vendcNT, after giving up possession^ could not 
maintain an action of trover for them. A few articles 
which were not fixtures were also left in the house, 
which were demanded, together with the other articles, 
^s Jixtures: and the court held^ that upon this evi- 
dence the plaintiff could not recover them in this 
action. 

§ XIV. — The value of fixtures not to be demanded t^iztares not to 

J ^A ji J 1* ji be described aa 

as goods sold and debvered. goods sold and 

The price oi Jixtures to a house caiuiot be recovered ^^ ' 
imder ar^dedamtion for goods sold and delivered, ai» held 
in the case of Lee v. Risden. (Jb) 

§ XVI. — But in a case of trespass (c), Pitt v. Shewy But as goods, 

1111 1 ^ty • f-» 1 V 1 1 1 • chattels, and 

it was held by the court (Kings Bench) that the plain- effects, 
tiff might recover the value of fixtures under the descrip- 
tion of goods^ chattels and effects taken. 

§ XVIL — An agreement tbat the tenant shall be at P^^^^^^^^f 
liberty to quit at a given time, in which case the land- 

(a) Bam. & Cres. voL i. p. 76, 

[h) Taunt vol. vii. p. 188. Same case in Marsh. voL ii. p. 495. 

(c) Barn. & Aid. vol. iv. p. 206. 
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lord engc^es to take thefixtwes at a valnatioHy or permit 
the tenant to let the house^ vests an option in the latter 
in the event of his so quitting, as was held by Judge Le 
Blanc on the trial of Cotton v. Lingham. (a) 



TITLE LXXXVL 

GLEBE. 



Definition.. Glebe {b) is the land^ as aforesaid, which is possessed, 

as port of the revenue of an ecclesiastical benefice (c) ; 
and is necessary to constitute a i*ectoT3^ or palmnage. 



TITLE LXXXVII; 

GLASS. 

CHass a parcel Olass used in windows is parcel of the freehold, 
«ft]iefreeh(dd. and if they be broken or carried away, say* Lord 
. Coke (d), it is waste, for the glass i» pait of the house. 
But in Heniy VIL's time, it was b^ that gbw should 
mot he con3idered to belong to tibue heir as parcel of 
the house, becatise it was not neomctry to the house, which 
was perfect without it, (e) Swinburne {f) says that 
'^ glass annexed to the windows of the house is parcel of 
the inheritance, and the execuitor shall not hava it.'' 



{a) Stark. voLi. p. 39. 

{b) " Gleba, Id est, terra^ in qme consistet dos ecclesiae : et sic hie 
gleba eccksUe sumitur pro dote ecclesJEB, qiue erit prorsus liliera. Ali^ 
autem grieba dicitor durus cespes cum herba, secundum Januensem." — 
Jobannis Stratford atrchiepie. Lyadewode, lib.]|L tit«i2& cap« ]. 

(c) Spelman. {d) Co. Ist Inst. p. 55 a, 

(e) Amos. & Fer. on Fixtures, p. SO. 

if) Swln. Treat, on Wills, part vl § 7. p.758. . 



TIT. xc. § 1. Heir Looms. SOS 

TITLE LXXXVIII. 

GRANARY. 

Although Granaries may be reckoned amcng Granaries 

. 1 r> removable 

agricultural buildings/ and subject to the same rules of chattels, 
law, which guide them as to their annexation to the 
freehold ; yet it has been ruled by Chief Baron Eyre (a), 
on the summer assizes 1724/ that in Hampshire, a grar 
nary built on pillars is by custom a chattel, and belongs 
to the executor, and, consequently, to the tenant who 
erects it. 



TITLE LXXXIX. 

ORANGE. 

A Grange, grangia, law Latin, is generally a farm. Description of 
but in the jurisprudence of architecture it means, as **^"^*' 
Lord Coke (6) says, a house or edifice, not only where 
com is stored up, like as in barns, but necessary places 
for husbandry also, as stables for hay and horses, and 
stables and sties for other cattle, and b, curtilage (c), and 
the close wherein it standeth ; and it is a French word 
and signifieth the same as we take it. 

Greenhouse. See Conservatory. 

Hearths. See Chimney-pieces. 



TITLE XC, 
heir looms. 



§ I. — Heir Looms, Aeir, an inheritor by descent. Definition of 
and geloma, Saxon, goods, are furniture or other move- ^ ^^ ^™' 



(a) Vin. Abr. vol. ii. p. 154. tit. Executors. 

(6) Co. 1st Inst. p. 5 a, 

{c) See note to the title Messuagis. 

P 
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PART II 



ables decreed to descend by inheritance, and therefore 
inseparable from the freehold. Heir horns, chiefs or 
prindpak, are also defined (a) to be those tl^ngs which 
have c(»tinusdly gone with the capital messuage, and 
which, upon the death of (die own^, descend to the heir 
along with and as a member of the inheritance, accord- 
ing to the special custom of some countries. Lord Coke {b) 
says, an heir loome is called principalium or hiereditarium, 
and that heir looms are to descend to the next successor, 
and are not devisable by testament. Also (c), if a man 
be seised of a house, and possessed of divers heir looms, 
that by custom have gone with the house from heir to 
heir, and by his will deviseth away the heir looms, this 
devise is void. 



Lord Holt's 
opinion on 
heir looms. 



§ II. — Lord Holt is reported by one authority (rf) to 
have said, that goods in gross cannot be heir looms, but 
that they must be things fired to the freehold, as (Ad 
benches, tables &c. But in (the same case, as reported 
elsewhere (e), his Lordship is said merely to have ob- 
iserved, that only things ponderous can be heir looms. If 
iLord Coke be ri^t, then Lord fioH mua^ be wrong: 
whichever report be correct, for the foraner great lumi- 
nary says that the ancient jewels (f) of the crown are 
heir looms ; and we all know that most of our noble 
families possess heir looms of jewels as well as of pon- 
derous furniture. 



Definition by 
Sir Henry 
Spelman and 
others. 



§ III. — Sir Henry Spelman defines heir looms as 
strong and ponderous things. ( g) Lord Coke illustrates 

(a) Vin. Abr. partxiir. p. 290. (6) Co. 1st Inst. p.l8&. 

(c) Ck>. Istlnst. p. 185^. . (d) Mod. R^. yal.xii. p. 520. 

(c) Lord Ray. Rep. vol. i. p. 728. (/} Co. Ist Inst. p. ISb, 

(g) " Omne utensile robustius quod ad sedibus non facile revellitar, 
ideoque ex more quorundam locorum ad hseredem transit tanquam mem- 
brum hsreditatis."—Spelm. Gloss, voce Heir Loom. 



TIT. xcii. § 1. Home. ^^ 

his remarks on heir looma by a quotaticm from the old 
entries (a) ; and in hs termes de la Ley, an heir loom i» 
said to be any piece of household stuff. (6) Sir William 
Bkckstone («) describes heiv koios as goods and Ghat- 
tele^ and ahrays treate them as personalty ; tho.i*gb>, 
with soma appearance of inc<»jiflistency, he *jiy& th^y- 
qannot h»i taken away» witikout damaging oc di^m^iib^ih 
ing thft freehold. 



TITLE XCI. 

HOLME. 

A Holme, hulmus or holmm, Law Latin, a river Definiispji. 
island, signifies, says Lord Coke (d), an isle or fenny 
ground. Mr. Burton, the architect, has so named his 
pretty villa in the Regent's Park, from the circumstance 
of the islet on the lake opposite to its garden front. 

Hot-house. See Conservatory. 



TlTiEXCJl. 

% I. -rr A House, hus, Saxon; in architectural jwis- Definition of 
prudence, is any place of human abode, with or with- 
out land ; but Lord Coke (a) says^ that six acres may 
be parcet of a house, denoting that in those days ol 
sumptuary laws> a subject entitled to hold a bouse 

(a) << €oI^^et^4o hiu)dre4i de Stcetford in Qop^, Qsm, t$t^ ^^^l^VfAi^ 
tenementorum infra hondredum predictum existentium post mortem an- 
tecessorum suonim habebont &c. pjrincipiiliam, AnjB;lic^ an heir loqme, 
viz. de quodam genere catallorum, utensilium &c. optimum plaustrum op- 
timam carrucam, optimum ciphum" &c. 

'(6) *' AscuflL parcel dm utensils." 

(c) Bl. Com. voL ii» p. 42& (d) Co. Ut bust p» 5 a. 

(tf) Co 1st Inst. Tf.^h 

P 2 
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might occupy as much as six acres (but no more) of 
land. 



AnGientUw § II. — In many ancient records a house is called 

haga, and Lord Coke says that Littleton's ^* haga 



ff 



means a house or dwelling. See title Nuisance. In 
Bomesday, a house in a city or borough is called haga ; 
other houses are there called mansiones, mansura and 
domus; and in an ancient plea (a) concerning Faversham 
in Kent, hawes are interpreted to mean mansiones. 

Whatisconsi- § III. — In the general name of a house is under- 
lawterm<*a stood all its usual appurtenances, as doors, windows, 
house. hinges, locks, keys, sash-lines, weights and fastenings ; 

because they are constructively annexed to the house, (b) 

See title Fixtures. 



TITLE XCIII. 

IMPROVEMENTS. 
Permanent im- PERMANENT IMPROVEMENTS tO tenements and 

ncS^i^^able. other buildings, are, according to the opinion of Baron 
Graham, in the case of Buckland v. Butterfield (c), 
not removeable ; and Lord Kenyon agreed in this opi- 
nion in a previous case of Dean v. AUerky (d), wherein 
he said that ** if a tenant will build upon premises de- 
mised to him, a substantial addition to the house, or adds 
to his magnificence, he must leave his additions, at the 
expimtion of his term, for the benefit of his landlord. 

Impropriation. See Appropriation. 

(a) Pasch.SO. Ed. 1. corum rege Kane. inTheBaur. Statut. de Extent 
Manerii. — Domesday. (6) Shep. Touch. 470. 

(c) B. Moore's Rep. vol. !▼. p. 440. (</) £sp. Rqi. N. P. C. ^roL iu. p. 11. 
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TITLE XCIV. 

INCIDENTS OF A HOUSE. 

The Incidents of a house, says Shepherd, in his Wliat are iaer- 
Touchstone (a), are glass, doors, wainscot and the like, house, 
and go not to the executor or administrator, but are 
parcel of the freehold ; like what in modem times are 
called landlord's fixtures. 



TITLE XCV. 

INCUMBENTS. 

§ I. — An Incumbent is one who, whether parson what an in- 
or layman, is in possession of a benefice. See titles ^"™ ° "* 
Parson ; Benefice &c. 

§ II. — The statute of the 67th Geo. 3. c. 99. (which incumbents 
repeals those of the 21st Hen. 8. c. 13. §§ 1. 26. 28.30. gatilSS^o? 
32. 34. 35.; 28 Hen. 8. c. 13.; 13 Eliz. c. 9. § 8. ; 3 u^uet"^- 
Car. 1. c.4. §2.) enacts (sec. 14.) that incumbents not ^^^^^\ 
repairing their houses of residence to the satisfaction of 
the bishop, shall be liable to the penalties of non-resi- 
dence (ft), until it has been put in repair to the satisfactidn 
of the bishop. And by § 63 of the same statute it is 
provided, that when a curate is appointed by the in- 
cumbent, and receives the whole profit of the benefice, 
he must allow, if ordered by the bishop, any sum, not 
exceeding one fourth of such profit, as shall have been 
expended, in repair of the chancely house of residence &c. 
in respect of which such incumbent or his executors 
would be liable for dilapidations to the successors. 

(a) Pages 469, 470. {h) See tit. Residbnce. 
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TITLE XCVI. 



INJUNCTION. 



§ I.— An Injunction is a kind of prohibition grant- 
ed hy courts of equity in diners cases ; and is gefierally 
pounded upcrn an interlocutory order or decree out of 
the C&axt tof Chancery^ or Exchequer on the equity side, 
to stay proceedings in courts of law ; and sometimes it 
is issued to the spiritual courts, (a) 



Nature of re- 
medy by in* 

jUDCtiOD. 



§ II. — This equitable interposition of Chancery, is 
often used to restrain tenants and others from commit- 
ting waste, either in the act of commission or threatened. 
It is granted in the form of a writ of injunction, inhibi- 
•tion or prohibition under the seal of a court of equity, 
ajid soBoetimes from the law •courts to the spiritual. See 
title Churches, ^ xiii. Waste. 



Gates 'iUiistfa- 
'iiveof the na- 
tare<of ii^ttnc- 
tions. 



Right of eccle« 
siastical bodies 
to sell timber, 
and apply pro- 
duce to repairs. 



§ III. — The following cases, illustratiTe of the na- 
ture of injunctions, may serve to explain the subject 

In the case of Wither v. t-he D^ean and Chap- 
ter ^F WlNCHESTEJR, and i.AMBA'R^ >(ft), July 22, 

1817, 

The Plaintiff' prayed for an injunction to restrain the 
defendants (the dean and chapter), their woodwards, 
servants, c^gents and workmen, dusing the cotitinuanQe 
of his lease, from making any sale or gfrant^ or iak- 
iiig or tcviting any ^of tbe timber or other trees idiea 
Rowing or to gvow on the premises thesetii specified, 
exoapt for the neoessary fbuiKlding, repairing, i^olding 
and ^tmending of 4he cathedral church of Winchester, or 
tbe church 'buildi«gs (thereto bdonging, and in «ncb 



(a) Toml. Law Diet. tit. Injunction. 
.{ht) Mer. Ch. Rep. vol.iii. p. 421. 
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case leaving upon the premises^ from time to time, suf- 
ficient timber for the buildings thereon, for fences 8ic. 
as expressed in the lease by which he held the pre- 
mises. 

The Defendants stated that timber was at that time Defeodaou' 
wanted for repairs of the cathedral, and of other church 
buildings, to so considerable an amount that the whole 
of the timber then growing on the premises would be 
insufficient for the purpose of supplying them; and 
that they were in the habit of selling the timber on 
other estates belonging to them in distant parts of the 
country, and applying the produce to the purpose of 
repairs ; and insisted that they were not, by the cove- 
nants in the indenture, restrained from so disposing of 
the timber in question. 

A motion was this day made to dissolve the injunction. Argument 

It was argued by Messrs. (Sir John) Leach, Bell and fendants. 
Dowdeswell, who insisted on the right of the defendants 
to act for the purposes of repairs, and that such right 
extended even to ornamental timber, although, out of 
complaisance to their tenants, they had not usually ex- 
ercised it with regard to ornamental timber; that it 
would be attended with great inconvenience and loss to 
tiie defendants, if it should be held that thei^ were bound 
to apply the identical timber, and not the produce, the 
premises in question being at the distance of eighteen 
miles from the cathedral, and the principle of course 
extending to all the estates belonging to the defendants, 
situated at whatever distance ; and they referred to a 
case, recently decided at the Rolls, of Exeter College (a) ; 
and what was said by Lord Hardwicke, in Knight v. 
Mosely. (ft) 

Sir Samuel Romilly and Mr. Shadwell argued for the Argoment for 

the plainUff. 

(a) The AttQfvey Qewsral ▼. 9eary, RoUs> June 30, 1817. Meriv. 
yoLiii, p. 513. (6) Ambl. 176. 
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plaintiff in support of the injunction, observing that 
this question was wholly independent of what may or 
may not be the true construction of this covenant ; as it 
affects the general right of ecclesiastical corporations with 
respect to the cutting of timber on their estates^ as to which 
it may be generally stated that ecclesiastical persons have 
no such right except for the purpose of necessary repairs ; 
and that the statute (a) which restrains alienation by 
such persons on the ground of dilapidation, although it 
refers in express words only to the ruin and decay of 
buildings, is by a parity of reason to be extended to tim" 
ber or any thing else which constitutes part of the inhe- 
ritance. (6) 

Sir John Leach replied, that a lessee cannot assert 
any thing in derogation of his lessor's title. In this 
case, admitting that the dean and chapter were bound 
specifically to apply the timber cut to the purposes of 
repairs, that would not give their tenant a right to re- 
strain them from cutting, unless they are so restrained 
by the express terms of their covenant. 
LordEldon'g The LoRD CHANCELLOR (Eldon) Said, among other 
things (c), that if the dean and chapter want the whole 
of the timber for the purposes of repairs, there can be 
no doubt, independently of the covenant, that they would 
be justified in insisting that the whole should be so ap- 
plied. Unless the interests of deans and chapters are 
capable of being distinguished from those of other 
ecclesiastical bodies, in some respect which I am unable 
to discern, they have this limited right to the timber with^ 
out any special provision. 

(a) ISEliz. c.lO. 

{b) See also Burn's Ecclesiastical Law, roLii. p. 152.; and tike au- 
thorities there referred to. 

(c) As this case is much abridged from that in Merivale's Reports, the 
essence being only extracted, the enquiring reader is referred to tiliat book 
for the full report. 



judgment. 
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Lord Eldon concurred in the remark of Lord Chief 
Justice EyrCy in the case of Jefferson v. the Bishop of 
Durham, on the good effect which is likely to result 
from the discussion of such questions. It was by that 
case settled (a), that as only the patron can prevent a The patron 
rector or vicar, so only can a bishop be prevented from vent a rector ' 

. . .-I • r J. • A* r 1 r V i_ or vicar, and 

exercismg the right m question, hy prohibition, or by the crown only 
injunction at the suit of the crown, by its Attomey-Ge- ^Sng^timl^r! 
neral. 

The case of Mosely v. Knight (Jb) decides that the pa- 
tron has the same right against a rector, which the 
crown or metropolitan may exercise in the case of a 
bishop. There Lord Hardwicke expressly declares that 
parsons may not only fell timber or dig stone to repair, 
but that they have been indulged in selling such timber 
or stone where the money has been applied in repairs. 

The injunction was dissolved. 

In the before-mentioned case of Jefferson v. the Bishop 
of Durham (c), Mr. Justice Heath declared, that " the 
crown has its officers, whose duty it is to watch over its 
interests. The metropolitan may proceed against the 
bishop for dilapidation. The officers of the crown and 
the metropolitan may exercise their discretion." 

^ IV. — It will be well for persons against whom Persons pro- 
injunctions for waste, dilapidations, alterations without Sjanefion, ^ 
leave 8cc. are granted, to know that Lord Chancellor ^mpt^^ ^^' 
Hardwicke, in the case of Powell v. Folletty held that if 
the party or his attorney, having knowledge of an in- 
junction being granted, proceed at law, he is guilty of 
contempt, though the injunction be not sealed, (d) 

Also, that when application for injunctions to stay 

(a) See Bos. & Pol. vol i. p^ 120 & 129. W 4Vmbl. 176. 

(c) Bos. & Pul. 131. id) Dick. vol. I p. 116. 
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waste are made, the Court (a) expects such affidavits to 
be clear and positive^ as to the acts done, and not to 
speak from hearsay or belief. Therefore a proper sur- 
vey will be necessary. 



TITLE XCVIL 

JUSTICE AND JURISPRUDENCE. 

Definition of § I. — JusTiCE, says the Emperor Justinian (b), is the 
JUS ce. constant and perpetual desire of giving to every man 

that which is due to him. 

Qualities of an § ^^" — An architect, says Vitruvius (c), among other 
architect. qualities, should be equitable, trusty and totally free 

from avarice. And Sir William Chambers (d) says, '* As 
one, in whose honour and judgment the employer con- 
fides, and to whom the employed look up for protection 
and justice ; as mediator and judge between them, on 
subjects generally important, the architect's skill, vigi- 
lance and activity, should equal the consequence of his 
station. 

pcjSnition of Jurisprudence, according to the above named (e) 
junsp ce. j^Qjjjg^jj legislator, is the knowledge of things divine and 

human, and the exact discernment of what is just and 

unjust. 

(a) Lord Kenyon, as Master of the Rolls, sitting for the Lor4 Chan- 
cellor, in the case of the Countess of Strathmore t. Bowes, Dicken's Ch. 
Rep. vol. iii. p. 674. See tit. Wastb. 

(b) Justitise est constans et perpetua voluntas jus suum cuiqiie tvibu- 
endi." — Just. Inst. lih. i. c. 1. (c) Vit. lib. i. c. 1. 

(d) Treatise on Civjl Architecture. — Introduction. 

(e) ** Jurisprudentiae est divinarum atque humaaftruKi rerum HQtitiai 
ju)}ti atque injusti scientia."^ 
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TITLE XCVIII. 

^I. — Land, in architectural iurisprudence, includes, What goes by 

•' J r ' ' the name of 

as Lord Coke says (a), not only any gi*ound, soil or land, 
earth, whatsoever, but also all castks, houses and other 
buildings: for castles, houses &c. consist upon two 
things, viz. land or ground, as Hie foundation or struc- 
ture thereupon, for in conveying the landj the buildings 
pass with iL Land builded on, says the same great 
luminary, is more worthy than other land, because it is 
for the habitation of man, and in that respect hath the 
precedency to be demanded in the first place in a 
praecipe. In this preference^ Fitzherbert (6) agrees, and 
Lord Coke, after many eulogiums upon the earth, as the 
gift of God to the children of men, says, that it has in 
law a great extent upwards, not only of water, as hath 
been said, but of air and all other things even up to 
heaven ; for cujtis est solum ejus est usque ad codum, as is 
holden in the 14lii Hen. 8. fo. 12. ; 22 Hen. 6. 59. ; 
10 £dw. 4. 14, registrum ^mgin. and in othei* books. 

§ II. — And therefore no man may erect any build- Buildings not 
ing (n: the like, to overhang another's land : and down- anoU^H^. 
wards, whatever is in a direct line between the surface 
of any kuod and tht centre of the earth, such as mines 
of metal «md other profits, belongs to the owner of the 
surface. So that the word ^ land" includes not only the 
face of the earth, but every thing under it, or over it. 
And therefore, if a man grants all hi$ lands, he grants 
thereby all his mines of metal, and other Ibssils, his 
woods, his waters, and ius houses, as well as his fields 
and meadows. <(c) 

(a) Co. 1st Inst. p. A, a. {b) Fitz. dc Natura Brevium. 2. C. 

(c) Blac. Com. vdlfi. p. IS. 
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Buildiiigs go 
with land. 



Landlord. 



PART It. 



§ III. — When lands are granted by deed, the houses 
which stand thereon will pass. Houses and mills pass 
by the grant of lands, because that is the most dura- 
ble thing on which they are built, (a) 



Definition of 
land-gabel. , 



TITLE XCIX. 



LAND-GABEL. 



Land-gabel, according to Domesday book, is a rent 
issuing out of land or tenements ; Sir Henry Spelman 
says, a penny for every house. This land-^abel, in the 
register of Domesday, was a quit-rent for the site of a 
house, or the land whereon it stood, and is equivalent to 
what we now term the ground-rent. 



Definition of 
landlord. 



TITLE C. 



LANDLORD. 



§ I. — A LAN DLORD is ouc who owns lands or houses, 
and has tenants under him. See titles Tenant, 
Tenure, fixtures &c. 



May brin^ an 
action against 
his tenant for 
waste. 



§ II. — A landlord may bring an action either on the 
case, or for trespass against a tenant for voluntary waste 
committed after the expiration of a notice to quit. This 
was decided by Lord Ellenborough, in tiie case of Bur- 
chellv. Hamsby (b), tried before him in 1808. 

§ III. — If a landlord makes an agreement with a te- 
nant, that he shall be at liberty to quit at any given time, 
say Lady-day, 1828, and engages to take the fixtures at 
a valuation, or permit the tenant to let the house, he vests 



(a) Co. Rep. vol. iv. p. 86. 



(6( Campb. roll p.aeXh 
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an option in the latter in the event of his so quitting. 
This was so ruled by Judge Le Blanc, in the case of 
Cotton V. Lingham. (a) 



TITLE CI. 

LEASE. 

§ I. — Lease is derived (A) from the Saxon, leasttm or Deriyation of 
leapum, because the kssee cometh in by lawful means ; ^ 
and is a contmct for the possession and profits of lands 
and tenements on the one side, and a recompense of rent 
or other income on the other. Or else, it is a conveyance 
of lands and tenements to a person for life or years, or at 
willy in consideration of a return or other recompense, (c) 
See title Tenant. * It is also called a demise from de- 
mittere, in French laisser, to depart with or forego, and 
from which Dr. Johnson derives the word lease. 

§11. It is mentioned elsewhere, that a lessee for a year. Parole lease 
or for a term of even a quarter of a year, if let on a lease three years, 
is considered by the law as a tenant for a term, and not 
at will; and although by the statute of frauds (d) it is 
enacted, '' that all leases by parole for more than three 
years shall have the effect of estates at will only, yet it 
has been decided in the case of Clayton v. Blakey (e), by 
the Court of King's-bench, that such a lease creates a 
tenancy from year to year ; and is consequently liable to 
penalty for dilapidation. 

§ III. — The omission of a proper covenant (as power Omission of 

-..-.__. - v./»i 111 proper cove- 

to build m building leases) is fatsd, and the lease cannot nants fatal to 

building leases. 

(a) Stark. toI.L p. 39. (6) Co. 1st Inst. p. 43. 6. 

(c) Cm. Dig. Yol. ir. p. 115. Bac.Abr.yol. 4. p.l. tit. Leases. Blac. 
Com. p. 317. Sheph. Touch. c.l4. (d) 29 C. 2. c.3. 

(e) Dumf. & East, roLyiii. p. 3. 
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be aupported, although the lessee ha^ ^oskd what he 
ought to have agreed to do. This is proved in the 
case of Jones v. Vemey, where it was held that a power 
to grant building leases, required the leases to contain 
" the usual and reasonable covenants. A lease was 
made, and the lessee covenanted to keep the old mes- 
suage and buildings on the land in repair, and also to 
repair such other messuages or buildings as should, during 
the term, be built on the premises; but no power to build 
was inserted. The Court of Coounon Pleas thought, 
that upon the whole, this was not a buildings lease under 
the power ; and Lord Chief Justice Willes (a) said, that a 
reasonable covenant in a building lease mu3t certainly 
be meant of a covenant to build, but there was none such 
in this lease. 

It was also decided in the same oase^ Uiat if a cove- 
nant to build be wrongfully omitted, it is ^o argument 
in favour of the lease, that the lessee has actually 
covered tbe estate witib buildings. 
a«^ Where a power to lease at a rack-rent exists, ijmprove- 

ment made by the tenants however v^lu^ble, will not 
authorise a lease at an undeivvalue. Thjbs was decided 
in the cases of Roe v. the Archbishop of York (4), and 
Jpo^ V. Lloyd (c), and if a fine be taken the lea^e cannot 
be supported, because however considerable the rent, it 
might have been increased h^d the fine Qot been taken. 
In the case of Shannon v. Beadstral.(d), argued before 
Lord Redesdale, the lessee had CQvenan;ted to expend 
the sum of 200/. in improvements ; and it was argued, 
that this was equivalent to a fine, but his lordship re- 
plied, that he thought this would not se^ aside the con- 
tract, if the rent were notwithstanding the best that 
could be got 

(a) WiHe9, p.l$9. {b) E^st, vokW, p. 36. 

(c) Esp. Rep. vol. iii. p. 78. {d} ftepi, T. B^(#(d^ loii p. $^ 



rack-rait 
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§ IV. — By the custom of leaseholding^ and by the Custom of 
laws which regulate landlord and tenant, the owner of &c. ^ 

any property which is leased to another^ has a right to 
expect it restored to him^ at the expiration of the term 
for which it is leased, according to the spirit of the mean- 
ing in which it was so leased to him ; and in whatever 
state it be in worse than that, is dilapidation^ waste or 
damage, which must be made good by reinstatement, or 
the payment of a sum of money equivalent thereto. For 
instance, if A has a house worth, if in a state of repair, 
50/. a year, but which requires lOOZ. to be laid out upon 
it to make it so worth ; and lets it to B for 30/. or 35/. a 
year, for a term of years, on ccmdition that B expends 
that sum in substantial repairs, under the direction of his 
surveyor; and covenants that it shall be delivered up at 
the end of the term for which it is leased, in as good a 
state of repair, as it was when those repairs were finished, 
it must be so delivered up, and the assessment of the sum 
of money to be paid in lieu of dilapidations, waste, or re- 
instatements, valued accordingly; for which composition 
in lieu of repairs at the proper time, an action may be 
sustained and the amount recovered by law. (a) 

Locks and Keys. See Doobs. 



TITLE CII. 

MANSE. 

Manse, mansies preshyteri, the house of residence of Definition of 
the parson or parish priest; being the parsonage or 
vicarage house. (6) See tit. Parsonage. 



(a) See Treatise on the Law of Dilapidation, by the author of this 
treatise. Taylor, 2d edition, 1823. passim. 
(6}Toml.LawDict. 
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Messuage. 



PART II. 



Definition of 
a mansion. 



TITLE cm. 



MANSION. 



Mansion, mansio cL manendo, called also in ancient 
law-looks, mansum capitale, is the lord's chief dwelling- 
house, within his manor. It is sometimes called the 
€apital messuage, or manor-place, (a) And in these (ft) 
ancient authors, says Coke (c), you shall see the dif- 
ference, inter mansionem, villam et manerium. 



Definition of 
a messuage. 



TITLE CIV. 



messuage. 



Messuage, messtuigium, law Latin, a house and 
grounds set apart for household purposes. The word is 
derived from the old French mese or maison. A messuage 
according to Lord Coke (d), containeth the buildings, cur- 
tilage, (e) orchard and garden, {f) Littleton (g) reports, 
that in his days the court held, that the devise of a mes- 
suage was not a sufficient description, for two acres of 
land that were four miles distant from the messuage, 
though occupied with it. In Keilwey (A), a difference 
is taken between the words messuagium and domus. It 
is there said, that messuage extends to the curtilage, 
though not to the garden ; but, that the word domus only 
comprehended buildings. 

As a further explanation of the word messuage. 



(a) '< Dicitor h manendo secundam excellentiam sedes magna fiza et 
stabilis." — Co. 1st Inst. p. 58. a. 

(b) Bract, lib, y. fol. 434. Fleta, cap. 1. § 3. 

(c) Co. 1st Inst. p. 58. a. (<Q lb. pp.5. a.l5. 6. 

(e) Curtilage, Curtilagium, law Latin, a garden, fold, or piece of 
ground behind or immediately attached to a bouse. 
(/} 2 Co. 32. a. («-) Litt. Rep. 6. {k) Keil. 67. 
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Coke (a) observes, that a grant of a farm will pass all 
lands belonging to it ; but the grant of a messuage passes 
or conveys only the house^ out-houses, and gardens. 



TITLE CV, 

MONUMENTS IN CHURCH-ES. 

^ I. — Monuments in churches, effigies, statues, in whom 

vested* 

coat-armour, armorial trophies of ancestors, and such 
like remembrances, being set up in churches, belong to 
the heir in the manner of heir-looms, (h) See title Heir 
loom. And notwithstanding these things, may be ab- 
solutely affixed to the walls or fabric of the church, yet 
the parson cannot take them, although the freehold of • ' 

the church is vested in him. {c) 

% 11. — For Lord Cdke(d) says, *Mf a nobleman, Lord Coke's 
knight, esquire 8cc. be buried in a church, and have his 
coat-armour and pennons with his armes, and such 
other ensigns of honour as belong to his degree or order, 
set up in the church, or if a grave-stone or tombe be 
laid or made 8cc. for u monument of him (e), in this 
case, albeit, the freehold of the church be in the parson, 
and that these be annexed to the freehold ; yet, cannot 
the parson, or any^ take them, or deface them, but he is 
subject to an action to the heir and his heirs, in the 
honour and memory of whose ancestor they were set up. 
And herewith agi'ee the laws in other countries.' 



(a) Co: lit last p. 152. 

(6) Amos & Ferard's Law of Fiztaresi p. 174). 

(c) Ibid. 

(<0 Co. Iflt iDSt. p. 18. h. 

(«} 9 Hen. 4. c.24. 



»y 
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Morigage. 



PART II. 



Beriration and 
definitioQ of 
mortgage. 



TITLE CVI. 



MORTGAGE. 



§ I. — Mortgage, is derived (a), says Glanville, in 
his treatise de kgibus, of two French words, viz. mort, 
that is, mortuum; Bndgage, that is, vadium or pignus: — 
and it may be defined (6) to be a debt hy specialty y se- 
cured by a pledge of lands (buildings or tenements) of 
which the legal ownership is vested in the creditor, but 
of which in equity, the debtor and those claiming under 
hi«i remain the actual owners, until debaned by judicial 
sentence or their own laches, (c) He that pledges this 
gage is called the mortgagor ^ and he that takes it the 
mortgagee. 



Th^lftwsof 
mortgage. 



§ II. — Mr. Hargrave, in his learned Notes to Coke's 
first part of the Institutes of the Laws of England (J), 
says, that few parts of the law lead to the discussion of 
more extensive or useful learning than the law of mort- 
gage. The nature of this work neither requires nor ad- 
mits of more than scmie few general observaticms, drawn 
from Hiy^, best sources of authority, a^r to the effect of this 
]^w upon architecture and buildingg. Mortgages might 
liAve been considered under the title of Covenants, be- 
qause it is usually by covenant that the right of mortgage 
is .acquired ; y*^ it is better considered by itself, because 
ja mortgage is never a primary covenant. 



Origin of 
mortgages. 



§ III. — The origin of mortgage, cur the appropriation 
of the estate or goods of a person, as a sepurity for the 

(o) '' Mortuum vadium dicitur illud, cujus fructus vel redditus interim 
percepU in nuUo se acquietant." — Olan. de Leg. lib. x. c 68. et fib. xiii. 
c27. 

{b) Atk. Rep. vol. ii. p. 435. 

(c) Coote on the Law of Mortgage^ book i. jC. 1. p. L 

[d) Page 205. a. note 96. 
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performance of the engagement they are under (a), must 
be sought in the Roman civil law ; for though in Eng- 
land we distinguish between a pawn and a mortgage^ as 
the Romans did between pignus and hypotkeca, the 
latter of which terms they borrowed from the Greeks, 
viro^uvaxt to subject or put under ; yet we have been 
obliged to have recourse to foreign languages^ so little 
was the practice of impawning anciently known among 
us. (Jb) Mortgage, as we have seen, is borrowed from the 
French, and pawn from the German. Glanvil, as quoted 
in the first section of this title, borrowed the notion of il 
from the Roman law, and transplanted it into his system 
of the English law. 

§ IV. — By the Roman law, the mortgage had the The Roman 
same effect on moveables, as immoveaUes, with the right gage, 
of reclaiming them, into whose hands soever they went, (c) 
As to the mortgage of moveables, the law of England as 
well as the law of France, is in opposition to that of 
Rome. 

With the Romans, thefef<Nre, the word mortgage signi- 
fied the same a» the YfoxApamn; ^though the lattar is 
more properly applied to moveable things, which are put 
into the hands and keeping of the creditor; and the 
former to the right which is acquired by the creditor over 
the immoveables^ which are appropriated as security by 
the debtor, although the creditor be not put in posses- 
sion of them, (d) 

(a) Domat. Cirfl Law, book ni. tit. 1. 

(*) Ayl. New Fuid. book ir. tit 17. 

(c) Domat. Civ. Law, book ui. tit. 1. 

C^O *' rater pignuM aatem et kyfotheeam (quanthm ad actiooem k]rp«- 
thecariam attinet) nikil interest ; nam de qua re inter creditorem et debi- 
torem eonvenerit, ut sit pro debito obligata, utraque hac appeUatione 
contipetur ; sed m aliis diflj^Fentfa est. Nam pignoris appeUatione earn 
propria rem contineri dicimus, quae simul etiam traditor er^itori, 

Q 2 
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Mortgage. 



PART II. 



The Roman law 
on buildings 
erected on 
mortgaged 
ground. 



§ V. — By the laws of Justinian, if a third possessor 
of ground that was mortgaged, built upon it, the mort- 
gage that was upon the ground was extended also to the 
building (a) : for the building, with them, was an acces- 
sory that followed the nature of the ground. See title 
Accessorial buildings. 



The same law 
on a mort- 
ced house 
ig burnt. 



VI. — If a house that was mortgaged was consumed 
by fire, and was rebuilt by the debtor, the creditor had 
the same mortgage both upon the gix)und and the new 
house, (fi) 



Privileges of 
architects, 
builders, &c. 
among tiie 
Komans. 



§ VII. — The Romans allowed to architects, builders, 
contractors of works, workmen and other artificers, who 
bestowed their labour and talents upon buildings, or who 
furnished materials, and in general all who employed 
their time, labour or care upon building or repairing 
edifices, the same privilege for their salaries and for what 
they furnished, as those who had advanced money for 
these kinds of works, and which the seller has for the 
price of the thing sold. And if a third person lent money 
to an architect or contractor, to be laid out upon a house, 



si mobilis sit; at earn, quae sine traditione nuda conventione tenetur, pro- 
pria hypothecffi appellatione contineri dicimus." — Just. Inst. Ub.iy. tit 6. 
§ 7. See also lib. xx. tit. 1. leg. 5. § 1 . Dig. 

(a) By the law, " Si quis in alieno solo ex sua materia doiqum sedifica- 
yerit, ilium fit domus, cujus et solum est." — Just. Inst. lib.ii. lit. I. §30. 

(6) '' Domus pignori data exusta est, eamque aream emit Lucius Ti- 
tius, et extruxit. Quaesitum est de jure pignoris ? Paulus respondit, pig- 
noris persecntionem persererare : et ideb jus soli superfidem secatam vi- 
deri, id est, cum jure pignoris. Sed bou& fide possessores non aliter 
cogendos creditoribus cedificium restituer«, qu^ sumptos in extnictione 
erogatos, quatenhs pretiosior res facta est, reciperunt"— Just. Dig. lib.'xx. 
tit. 1. leg. 29. § 2. 

** Si insula quam tibi ex pacto convento licuit rendere, combusta est, 
deinde k debitore tuo restituta, idem in no7a intttla juris ha)i)e8." — Just. 
Dig. lib. XX. tit 2. leg. 35. 
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by order of the owner of that house, he had also the 
same privilege, as if he had lent the money to the owner 
himself, (a) 

§ VIII. — Those also, whose money had been laid out Money laid out 

, . - , 1 for buikUng, 

on the improvement of an estate ; such as to make a &c. 
plantation^ or to build upon it, or to augment^ or enlarge 
the apartments of a house, had by the Roman law, a 
privilege or lien upon the said improvements, or upon a 
purchase made with their money. (6) And, those who 
had advanced money for the preservation, supportation, 
or repairing any thing ; such as to prevent the fall of a 
house, or to rebuild it after its fall, had also a similar pri- 
vilege (c); for having preserved the house for the com- 
mon interest of all concerned, it was reckoned his own, 
to the value of what he had expended upon it. There 
are many other laws in diis admirable code to the same 
effect ; but the limits of this work will not permit their 
quotation. The foregoing shew their equitable spirit 
and their fostering care of architecture. 

§ IX. — The English law of mortgage has been al- English law 
ready defined, therefore we come now to a brief sur- relates to buiid- 
vey of its effects upon architecture in its relation to *°^' 
buildings. 

(a) " Divas Marcos ita edixit : Creditor qui ob restitutionem (Bdifidoram 
crediderit, inpecuma, qwe credita erit, prwUegium exigendi hahebit : quod 
ad earn qaoque pertinet, qui redemptori domino, mandante, pecuniam sub- 
ministravit." — Ulpianus, lib.lxiii. adEdictum. Just. Dig. lib.xlii. tit. 5. 
leg. 24. § 1. 

{b) Papinianus, lib. x. Responsorum. — " Senatus consulto, quod sub 
Marco imperatore factum est, pignus insulae creditori datum, qui pecu- 
niam ob restitutionem sedificii extruendi mutuam debit, ad eum quoque 
pertinebit, qui redemptori, domino mandante, nummos ministravit." — 
Just. Dig. lib. XX. tit. 2. leg. 1. pr. 

(c) Creditor, qui ob restitutionem edificiorum crediderit, in pecuniam, 
quam crediderit, privilegium exigendi habebit."— Ibid. lib. xii. tit. K 
. leg. 25. 
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What are the 
subjects of 
mortgage. 



§ X. —Every species of property, says Coote, is 
the subject of mortgage, real or personal^ corporeal or 
incorporeal, moveable or immoveable, in possession, re- 
mainder, expectancy, or even in action. Manors, lands 
and tenements, freehold, copyhold and leasehold; re- 
mainders or reversions, rents, franchises, advowsons, 
rectories impropriate, tythes, church livings, bills of 
lading, ships, freightage, articles of merchandize, bills 
of exchange, debts, government annuities, titles, and 
even possibilities, may, according to their several natures, 
be conveyed, transferred, delivered or assigned, by way 
of mortgage security, (a) 



Mortffagee al- 
lowed for im- 
provements. 



§ XL — To prevent forfeiture for v^aste, a mortgagee 
in possession may pull down ruinous houses, and build 
others on their site (6), as decided in the case of 
Hardy v. Reeves^ But be is not bound to expend 
money upon the estate, except for necessary repairs (c), 
although an injunction may be issued against him for 
cutting down timber, or from committing dilapidation 
or waste upon the tenements and other buildings so 
mortgaged ; as was done by Lord Hardwidte in -the 
case of Usborne v. Usbome. (d) 



Mortgagee 
must Keep 
houses, &c. in 
repair. 



§ XIL — It is the duty of the mortgagee in posses- 
sion, to keep the buildings mortgaged to him, in neces- 
sary repair, as laid down in the case of Godfrey v. Wat- 
son, (e) And he will be allowed the charge of permanent 
improvements with interest from the time of doing them, 
as was decreed in the case of Webb v. Rorke, (f) Nor 

{a) Coote on Mortgage, book ii. c. 1. 
(b) Ves. jun. vol. iv. p. 490. 
(f ) Atk. Rep. vol. ill. p. 518. 
id) Dick. Ch. Rep. vol. i. p. 75. 
(e) Ves. Rep. vol. x. p. 405. 
(/) Sch. & Lef. vol. ii. p. 661. 
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may he commit waste ot dilapidation upon any part of 
the estate. See Gardiner v. Griffith.{a) 



TITLE CVII. 

NAVE. 

The nave of a church, is that part which is in the Definition, 
centre between the aisles. See tit. Chukch ; Church- 
warden. 



TITLE CVIII. 
negligence in enclosing buildings. 

§ I. — The occupier of a house is bound to fence 
in a dangerous area, though it has immemorially re- 
mained open ; (the case of Couplandy. Hardingham(fi), 
tried before Lord EUenborough in 1813)^ and is answer- 
able for the. negligence of a person working for him 
under a sub-contract, as was decided by the same au- 
thority in the case of Matthews v. the West London 
Waterworks Company, (c) Also in Bmh v. Steinman (d), 
and in Flower v. Adam, {e) 

§ II. — A corporate body, entrusted with a power from 
which mischief may result to the public, are bound, says 
Lord EUenborough (/ ), to exercise it as innocently as 
possible in the day-time, and with especial caution at 
night. 

(a) P.Wms. vol.ii. p. 404. (6) Camp. vol.iii. p. 396. 

(c) Camp. ToLiii. p. 403. (</) Bos. & Pol. voLi. p. 404. 

(e) Taunt, vol. ii. p. 314. 

(/) In the case of Weld v. the Gas-light Co. in 1816, Stark, vol. i. 
p. 189. 
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TITLE CIX, 

NUISANCE. 

A tenant ncg- In Certain cases, where a tenant or other occupier of a 

his house/and house, by neglecting to repair it, suffers it to become a 

nuiwlmrenfow nuisance and an object of danger to his neighbours and 

to remedy. ^j^^ public, the law affords a speedy relief. Lord 

Coke (a) says, if a man have a house near to my house, 

and he suffereth his house to become so ruinous as it is 

like to fall on my house (b), I may have a (c) writ de 

domo reparanddy and compel him to repair his house. 

But a pracipe lieth not, de do^Of but dcMESSUAGio. (d) 



TITLE ex. 

OBSTRUCTION OF WINDOWS. 

Twenty years* § I* — By the case of Cotterellv Griffithije), it was 
wi^lhrel held by Lord Kenyon in 1801, that an adverse enjoy- 
aright, ment of windows for twenty years, or perhaps less, is a 
sufficient title in an action for obstruction. For similar 
decisions, see the cases of Darwin v. Upton {f), Letmsy. 
Price (g), and Daniel v. North. (A) 

But if 8t<^i»ed § II. — But, by Lord EUenborough's decision, in the 
y^B^UiBkJt. case of Lawrence^ widow, v. Obee (i), 1814, where an an- 
cient window has been shut up for above twenty years, 
it loses its privilege. See also the case of Lord Guern- 
sey v. Rodbridges. (k) 

(a) Co. Inst, part I. p. 

(b) Reg. 153. F. N. B. 127. 4 E. 2. Vouch. 244. 

(c) See tit. Writ in this work. 

(d) See tit. House, and Messuage, in this work. 
{e) Esp. roLiv. p. 69. 

(/) Saund. vol. ii. p. 175. a. n. 

(g) Ibid, and Esp. Nisi Prius Digest, p. 636.^ 

(A) East, vol.ii. p. 372. (t) CampK 

{k) Com. Dig. Temps, G. i 
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% III. — Where an ancient window is enlarged uid Ancient wltt- 

. ... dows notlcrbe 

heightened, the owner of the adjoining premises is not itoftped. 
at liberty to cover any part of the space occupied hy the 
original window^ though the unobstructed part of the new 
window be larger than the old window, and though the 
party have no other means of reducing the window to its 
former size. See Chandler v. Thompson (a), before Lord 
Chief Justice EUenborough, in 1811 ; and Cherringtonv. 
Abney. 

% IV. — Where the injury complained of is the erec- Windows 
tion of a wall, whereby the plaintifPs window is generally w«U. 
darkened, and the window is that of a malt-house or 
other manufactory, and the light admitted is sufficient 
for the original purpose, the action cannot be maintained. 
It was so decided in the case of Martin and Another v. 
Goble (6), tried at Horsham> in 1808, before Chief Baron 
Macdonald. See also the East India Company t. Vin- 
cent, (c) 

§ V. — Where lights have been enjoyed for more than Lights enjoyed 

• 111*1 'I'l for more thkn 

twenty years, contiguous to land which withm that twenty years, 
period had been glebe land, but was conveyed to a pur- 
chaser, under the 65th Geo. 3. c. 147, it was held, in the 
case of Barker v. Richardson (d)> that an action would 
lie against such purchaser for building so as to obstruct 
the lights, inasmuch as the rector, who was tenant for 
life, could not grant the easement, and therefore no valid 
grant could be presumed. 

^ VI. — In the case of the Fishmongers Company v. the injunction to 
East India Company, the Lord Chancellor Hardwicke [ngfaoasto 



(a) Campb.vol.ii. p. 80. (6) Ibid, vol.i. p. 322. 

(c) Atk. volii. p. 83. (rf) Barnew. & Aid. vol.iv. p. 579. 
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"**tbSiJf**'^ refused an injunction prayed by the plaintiffs, who moved 
cient^t, re- the court, that the brick wall built by the defendants 

fused. 

close to the wall of the yard or terrace, belonging to a 
house <^ the plaintiffs in F^ichurch-street, so far as the 
same obstructed, darkened or obscured, the plaintiffs' 
ancient window-lights might be taken down and ire- 
moved. 

The counsel for the plaintiffs proposed a trial, what 
damage it would be to have the intended erection carried 
higher than their house; but, the defendant's counsel 
declined it, and insisted that as there was a space of 
seventeen feet between the plaintiffs' house, and their 
buildings, it could not be considered as a nuisance, there 
being many streets and lanes in London not so wide ; 
though they admitted it might in some measure obscure 
the plaintiffs' lights : and they also contended for a right 
to build on their own ground. 

Lord Hardwicke, chancellor, was of opinion, that it 
was not a nuisance contrary to law ; for it is not suffi- 
cient to say it will alter the plaintiffs' lights, for then no 
vacant piece of ground could be built upon in the city ; 
and here will be seventeen feet distance, and the law says 
it must be so near as to be a nuisance. It is true the 
value of the plaintiffs' house may be reduced by rendering 
the prospect Uss pleasant ^ but that is no reason to hinder a 
man from building on his own ground, (a) 



TITLE CXL 

PARSON. 



Defiii]tK»,Q£ ^ !• — Parson, |ieno«fl, Latin, in the language of the 
t^ word par- . j^^^ j^ ^j^^ rector of a parish church, and is c^Qd persona 



(a) 0ick. Ch. Rep. vol. i. p. 162. 
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eccksia, says Coke, because he assumeth and taketh upon 
him the parson of the church, (a) 

§ II. Parson imparsonnee, perscma impertonatm, is he» Panoa impar- 
who, as the lawful incumbent, is in actual possession of ^^ 
a parish church, and with whom the church is fuU» 
whether it be presentive or impropriate. (A) 



TITLE CXII. 

PARSONAGE H013SE. 



§ I. — A parsonage house, in architectural jurispru- Definition of a 
dence, is the mansion, manse or residence, of a parson. ^^ 



)ai'sonage 
lOuse. 



§ II. — If 2L parsonage or vicarage house be destroyed Parsonage 
in any way by the incumbent's default, he is bound to desSoyedJ who 
reinstate or rebuild it. But, if it be burned down, or "^ rebuild, 
otherwise destroyed vntlwut his faulty the ecclesiastical 
court will order one-fifth part, (according to the before 
quoted injunctions of Edward VI., Queen Elizabeth, 
James I. and other sovereigns as heads of the church) 
of the profits of the living, to be set apart for the pur- 
pose of defraying the expenses of rebuilding. 

It has been decided in the case of Solkrs v. Law- 
rence (c), that Jf a parsonage or vicarage house be destroyed 
without any default in the incumbent^ the ecclesiastical 
court visually orders aftfth-part of the profits oftlie living 
to be set apart for rebuilding. 

In the above case of Solkrs v. Lawrence, Lord Chief 
Justice Willes held, that " it is certain that if a par- 
sonage or vicarage house be burned down, there must be 
some way of rebuilding it for necessity's sake and the 

(a) Ck). Istlnst. p. 300. a. (6) Ibid. , 

(c) WiUes Rep. p. 413. 



2S6 Parsonage Home. 
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good of the public ; for there must be parsons and vicars, 
and they must have houses to live in ; it follows there- 
fore, that when they are burned down they must be built 
up again. If the suit be brought ex qffido in the life- 
time of the incumbent. Dr. Paul infcnrms us that the 
constant rule of the ecclesiastical court is, to order a 
fifth part of the profits of the living to be set apart in 
order to rebuild the house. This must plainly be for ne- 
cessity's sake, and when the incumbent is in no default : 
for, if he be in default, he ought, as in the general case of 
dilapidation, to pay the whole. 

Several cases were cited by Dr. Paul, to this purpose ; 
the case of the deanery-house and the chancellor's-house 
at Chichester y and the case of the vicarage-house of War- 
mtr^haU in Berkshire, which, though not cases directly 
in point, (as this was where the vicarage-house and all 
the buildings were consumed by the dreadful fire that 
burned down nearly the whole town of Blandford in 
Dorsetshire, and commissioners under a special act 
were appointed to hear and determine all matters in dis- 
pute), yet plainly showed that the ecclesiastical court 
usually went by this nile, and they founded their deter- 
minations on the injunctions of Edw. 6. and Queen 
Elizabeth, and an injunction of Archbishop Cranmer. 

The court decided that the parliamentary conomis- 
sioners had a paramount jurisdiction hf the statute 
16 Geo. 2. c. 11, and affirmed the judgment for the 
plaintiff, which settles the law as above mentioned. 

Suit against § HJ. — The prosecution, says Nelson (aY, against the 

incumbent for . r i-i - i - • ^ ^ o 

dilapidations, incumbent for dilapidations f is proper in the ecclesiastical 
court, and the xemedy is easy ; for the bishops may 
sequester the profits of the benefice to repair the build- 
ings &c. 

{a) In his Rights of theClergy. 



TIT. cxiii. §2. Party, Wall. 387 

^ IV.r^If it be brought against the executor it may Suit against 
be also maintained in the spiritual court \ but the suc^ ini^b^t ^^ 
cesser may, if he prefer it^ have a special action on the 
case^ upon the common custom of England, (a) 

Upon this custom (6) several actions have been brought 
and damages recovered ; which must be laid out accord- 
ing to the statute of the 14th Eliz. 11, within two years^ 
upon the due reparation or reinstatement of the several 
dilapidations, or the party so offending^ by neglecting so 
to do, will incur the penalty of forfeiting double the sum 
so recovered to the crown. 

See tit. Benefice, sections III. & IV. 



TITLE CXIII. 

PARTY WALLS. 

§ I. — Party walls, are those walls, which are Definition of 
common to two houses or parties, which stand equally ^ ^ 
or in proportion on the soil of each, and belong to the 
owner or owners of both houses. The laws relating to 
party walls are principally to be found in the Building 
Act, but the following illustrations will throw some light 
on a very intricate portion of architectural jurispru- 
dence. 



§ II. — The lessor of a house at a rack-rent (there Lessor of tene- 
being no other person entitled to any kind of rent) is rent liable, 
liable to contribute to the expenses of a party-wall, certain cases. 



(tt) ** Qaod omnes prebendarii, rectores, et iricarii, regni Anglin, pro 
tempore existentes, omnes et singalas domus et ledificia prebendarmn, 
rectoriarum et vicariarum reparare, et sustentare successionibus suis 
demittere teneantur," — Hem. p. 136. 

(&) Pars. Coun. 90. 
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under the statute of the 14th Geo. 3. c. 78^ though the 
lessee has improved the house demised. 

This was determined in the case of Beardmore v. Fox (a\ 
which was tried before Lord Kenyon at Westminster, 
when the jury, by his lordship's direction, found a ver- 
dict for the defendant, subject to the opinion of the court 
on the case therein stated. 

After arguing the case by Mr. Abbott on the one side, 
and Mr. Gaselee on the other, the court were of opinion, 
that under this act the expense of the party-wall must 
be borne by the landlord ; that if they were to put a dif- 
ferent construction on the statute, every lessee at rack- 
rent, who happened to improve the house demised to 
him, would be liable to such expense in consequence of 
his improvements, which was highly unreasonable. 

In an action for § ^^^' — ^^ ^^ action of covenant for not repairing, the 
de^danTcan- defendant cannot pay money into court on the common 
not pay rnxmey mie. See the case of Salt v. Salt (6), page 74 of this 

into court, nor v /» r & 

plead a tender, work; and in an action on the case for waste, the de- 
fendant can neither plead a tender nor pay money into 
court. 

Tenant agree- § IV. — • In a lease where the tenant of a house cove- 
sonabie sLare nants to pay a reasonable share and proportion of svp- 
parity ^SSf porting^ repairing, amending and cleansing all party*wallSf 
rebuSd^unto party-gutters &c. and the party walls are pulled down 
^^•^ and rebtdU, under the statute of the 14th Geo. 3. c.78, 

the tenant J and not the landlord, is bound to pay the 
mcnety of the expense of building the said party-wall. 

Tliis was determined by the court of King^s Bench in 
an argument oix the case of (c) Barrett y. the Duke of 



(a) Dumf. & East. ToLviii. p. 214. (*j JbM, p. 4a 

(c) Ibid. p. 662. 
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Bedford. On the trial of this action of {a) assumpsit, 
which was brought by the plaintiff to recover 196/. paid 
by him for the proportionate expense of a party-wall, 
built by the proprietor of the adjoining house^ a verdict 
was taken for the plaintiff for that sum, subject to the 
opinion of the court upon the case as fully reported 
in the volume referred to in the last note. 

It was contended for the plaintiff that the defendant 
must be considered as the owner of the improved rent, 
and consequently liable to the expense under the before 
mentioned statute. That if not owner of the improved 
rent, this must be considered as a lease at rack-rent ; 
and there being but one rent, the expense of the party- 
wall must fall on the landlord; accoi*ding to the cases 
pf (ft) Beardmore v. Fox, and (c) Southall v. Leadbetter. 
And as to the covenant to repair, it could not be ex- 
tended to rebuilding. 

But Lord Kenyon was of opinion, that as the cove- 
nants were the covenants of the tenant, and it is a ge- 
neral rule that the wcnrds in a deed are to be construed 
most strongly, contrib proferentem. 

Justice Grose considered the plaintiff as owner of the 

(a) AstumpaU, in lav, denotes a Toluntarjr promise made by word, 
whereby a man assumes and takes upon liinuBelf to perform or pay any 
thing to another. It contains any verbal promise made upon consider- 
ation. If the promise be to do any explicit act, it is an express contract, 
as much as any contract* and the breach of H is an oqunl iiijury. The 
remedy at law is, however, not the same ; since, instead of an action of 
covenant, there only lies an action upon the case, for which it is called 
the assumpsit or undertaking' of the defendant, the failure of performing 
which is the wrong or injury done to the plaintiff, the damages of which 
the jury are to estimate and settle. As, for instance, if a builder pro- 
mises, undertakes or assumes to Jones, that he will build and cover his 
house within a time limited, and fails to do it, Jones has an action on the 
case against the builder for the breach of his express promise, under- 
taking or assumpsit, and shaU recover a pecuniary satisfaction for the 
injury sustained by such delay. 

(a) Dunf. &East vol.viiii. p. 214. (6) Ibid. vol. ill. p. 458. 
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improved rent, and consequently liable; but Justice 
Lawrence did not conceive it necessary to determine 
which was the owner of the improved rent in this case» 
and determined on the covenant ; as did Justice Le Blanc, 
and that the expense must be borne by the defendant. 
Postea to the defendant. 

Before an ac- § ^« — Before an action can be brought, on the sta- 
^Dtakiedin ^^^® ^^ ^® ^^^^ Geo. 3. c. 78. more commonly kuown 
caaS accounts "^y ^^^ name of the Building Act, to recover a proper 
must be deli- ^ion of the expenses of building a party wall, the ac- 

veredasen- ^'^ & r j » ^ 

•ctcd. counts prescribed by the 41st section must be delivered, 

-whether the house be occupied by the owner or by a 
tenant. And a formal demand of the money mij^t be 
made twenty-one clear days before the action be 
brought. 

This important rule in the bringing of actions for the 
recovery of the expenses incurred in building party 
walls under the Building Act, was decided in the Com- 
mon Pleas before Chief Justice Mansfield, on the 17th 
June, 1809 (Trinity Term, 49 Geo. 3.), in the case of 
Philp V. Donati. The plaintifiT declared in assumpsit 
for part of the expense of building a certain party waU, 
which had been built at the plaintiff's cost, according 
to the directions of the statute of the 14th Geo. 3. c.78. 
commonly called the Building Act, between a messuage 
of the plaintiff and an adjoining messuage, of which 
the defendant was, at the time of building and finishing 
the same, both ovmer and occupier, and entitled to the 
improved rent. 

Upon the trial of this cause in the Common PleaSi 
before the Lord Chief Justice Man^idd, at the West- 
minster sittings after the preceding Easter Term, it ap- 
peared that the plaintiff had taken down an old party 
wall, which stood between his own house and the conti- 
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guous house of the defendant, which was in her own 
occupation, and had built a new party wall in the room 
of itf at the expense of 300/.^ forming part of an entire 
new house, which the plaintiff had erected there for 
himself; and no account of the expense of the party 
wall was delivered to the defendant until after the whole 
house was completed. 

It was objected on behalf of the defendant, that the 
plaintiff had failed to prove four essential things : Jirst^ 
that he had paid the money for the work which had 
been done; secondly, thot he hdid delivered at the ad- 
joining house, within ten days after the wall was built, 
a true account in writing, as required by the 41st sec- 
tion, of the number of rods in the party wall ; or, thirdly 
of the deduction which the owner was entitled, under 
the same statute, to make, in respect of the materials of 
the old party wall ; and fourthly , that no demand had 
been made of the money due, nor had there been conse- 
quently any failure to pay within twenty-one days after 
demand, which was necessary to constitute the very 
foundation of the action. 

The jury found a verdict for the plaintiff, for the 
proportion of the sums claimed, which would be due if 
&e house benefited virere of the same class widi the 
plaintiffs' • with leave for the plaintiff to move to reduce 
the damages, or to enter a nonsuit. 

Mr. Serjeant (now Chief Justice) Best obtained a rule 
msi in the preceding term, and on this day Serjeant 
Shepherd shewed cause for the plaintiff, and Serjeant 
Best contra for the ddTendant. The able arguments 
of the learned counsel are reported in full in the second 
volume of Taunton's Reports, p. 66. 

Chief Justice Mansfield made the rule absolute to 
enter a nonsuit, observing that the words of the act 
which give the action are, '^ And in case the ^a»e 
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ahatl not be paid within twenty-one days after demand 
thereof, then the same shall and may be recovered, 
togeth^ with full coats of suit, of and fiom each 
Qwner or owners," Is not '^ the aame," still the price 
to be paid for building the wall, for shoring up the 
adjoining house &c. ? and there is nothing dlse in 
the sentence to which the word sat»e can refer. Is not 
then the sum to be contained in that account ? The act 
^ys nothing of the occupier having twenty-one days to 
pay it in ; it states th%t tw^pty-oae days after dcHtnajid 
thereof an action 9)ay be brought s^pst th^ owner^ 
The account deliver^ ni this case ^ontsaned no hint of 
the value of the pld matanals, nor wa9 any fonnsj de- 
mand made. The statute requires a formal demand of 
the money befo^re an acticm can be brou^t> aB much aa 
the common Imp requires a formal demand upoa an entry 
for forfeiture. 

Leases at rack | VI. -^ Jf the lessee of a hous(9 at a rack-rent under- 
rent liable to _ . _ _ 1 • !• 1 1 ^ •» 

expense of re- let it at an advanced ren^ he is uable to contnbttte to 
waUs!"^ ^" ^ the expenses of a party wall, built under the 14^ G. 3. 
0. 78. ; nor i& the operation of the statute at al) varied 
by any covenants to repair, entered into between the 
landlord and his tenant {a), as decided by the Coort of 
Oommon Pleas, on the 20th June, 1798, in the case o£ 
Songster v. Birkhead. (4) 

The case being of considerable importance^ and ihe 
aigunvK^ts on the statute, both by the judges and the 
counsel, very full, I transcribe it at length. It ia as 
fellows: — 

One Woodward and his wife being seised ia fee of a 
house in London by leasi^, beariog date 2dth Mmck, 

Bam. & A14. vol. 2. p. 467. 
(») Bos. & Pul. vol. t. p. 303. 
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177?^ demised it to the defendant for a term of twenty* 
one years, which expired at Ijody-day^ 1798, at the 
€arij rent of 44/. deducting the land-ta3c. The defend- 
ant demised the house for eighteen years and ten months 
from the Ist of May, 1799, to one Robert Sugderij at the 
yearly rent of 60/., also deducting the land-tax. In 
this lease, amcM^ the other usual coyenants on the part 
of the lessee, tiiere was one to make ** all needful and 
necessary reparations and amendments whatsoever,'' in 
which no exception was made as to accidents by fire, 
nor was tliere any covenant on the part of the lessee to 
insure. The lease was assigned by Sugden for a valu- 
aUe consideration ; and after several mesne assignments, 
came, on the 19th of May, 1787, to the present plain^ 
tiff. Ill May, 1796, a fire having happened in the ad- 
joining house, by which that house was entirely con- 
sumed, and the roof of the plaintiff's injured, the 
owners of the site of the adjoining house being desirous 
to rebuild, had the party wall examined by four sur- 
veyord, and deHvcred a certificate to the plaintiff, 
according to 14 Geo. 3. c. 78. s. 38. that the wall was, 
by the opinion of the said survey9rB, condemned at de- 
cayed and ruinous. It was accordingly rebuilt, and the 
ptainlMr called upon for a moiety of the expense. This 
he paid, and deducted out of the rent due to the de- 
fendant, who distrained for rent in artear to that 
aiBOimt. 

This cause came on to be tried before Rooke, J. at The parly wafl 
the GuildhaU sittings after Easter Term, when the ^e1^^ 
surveyors gave in evidence, that they had condemned S^^ 
the wall as ruinous and decayed ; that it was probably 
built soon after the fire (^London; that they couU not 
decide whether it were originally ill-built, or had rec^ved 
some injury from external violence, but that it was nU 
injured by fire. A verdict was taken fw the defendant* 

r2 
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in oid^ to ascertain the sum due, subject to the opinion 
of the court. 

. Serjeant Adair having on a fc^mier day obtained a 
rule nisi for setting aside that verdict, and entering one 
for the plaintiff, 

Serjeant Shepherd now shewed the cause. The first 
question is, whether the defendant can be considered 
as the owner of the improved rent within 14 Geo. 3. 
c, 78. s.41.|? (a) The second^ whether, under the terms 
pf the lease, the plaintiff was not bound to repair the 
wall at his own expense, or whether he is relieved from 
the performance of his covenant by 14 Geo. 3. c. 78.? 
First, the object of the act was to throw the burden on 
those persons who derive a benefit from the improved 
rent ; such as, the lessee of a ground-rent on a building 
{ease, it was never intended to apply to persons who, 
having taken a lease at a rack-rent, afterwards underlet 
at a rent somewhat higher. The defendant is not the 
owner of the improved rent, but of an increased rent 
only. It seems to have been the opinion of Lord K&t- 
yon and Buller, J. in Southally, Leadbetter,3T.B,. 458. 
that persons who take leases at a small rent, and after- 
wards improve them so as to create a new estate,^ should 
be liable. But a person who takes a Jiouse in.tha city 
of London at a rack-rent, and afterwards underiets to 
one who wants to come into his business, and therefore 
fi;ives a better rent for the house, is not the owner of the 

(a) By 146.3*c.78. §41. it h enacted, that tlie person at whose expense 
any party wall shaU be built, agreeably to the directions of that set/ shall 
be reimbursed by the owner or owners who shaU be entitled to Uie im- 
proved rent of the adjoining building in the proportion therein mentioned: 
that the first builder shall leave at the adjoining building an account of the 
sum to be paid by such owner ; whereupon it shall be lawful for the tenant 
or occupier of such adjoining building to pay such proportional part of the 
expence to the first builder, and to deduct the same out of the rent which 
shalll)ecome due from him to such owner or owners under whom lie holds, 
until he be reimbursed the same. 
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improved rent within the meaning of the act ; if he were^ 
there might be six different owners of the improved rent 
of the same house. In Peck v. TFoorf, 5 T. R. 130. the 
distinction taken was between the improved rent and 
the ground rent. Secondlyy supposing the defendant 
to be the own«r of the improved rent within 14 Geo. 3. 
c. 78. still the plaintiff is bound by his covenant to 
repair^ and is not exempted from the performance of 
those covenants by the act. (The Court said they codd 
not meddle with that question, as the legislature cer- 
tainly never meant to encumber itself with the covenants 
which parties might make with each other.) (a) 

Adair, corUrd, was stopped by 

Hyre, Ch. J. — I dare say that the leading object of 
the legislature was to make the owner of the improved 
rent liable, as opposed to the ground landlord. But 
though that may have been the leading object, yet the 
expressions of the act being such as they are, we must 
deal with them as well as we can, and find an owner of 
the improved rent in all cases, though there should be 
no ground rent reserved. Here the original landlord 
made a lease for twenty-one years to a person who again 
underlet the premises. Who then is the person to be 
considered as the owner of the improved rent, but the 
man who, on all the subsisting leases, has the best rent ? 
But, whether he be the person or not, I have much 
doubt, as the question now stands, if the defendant can 
avail himself of the objection which he has taken. I 
think that it was intended by the legislature that the 
t^iant should pay a moiety of the expense to the person 
boilding the wall, and reimburse himself by deducting 
the amount out of the rent of his immediate landlord, 
leaving it to him to make his claim on such other per- 

• 

(a) VkL tamen BarreU v. Duke of Bedford, 8 T. R. 602. 



^ 



Profdbkion, 



FART lU 



Prebends liable 
to successor 
for dilapi- 
dations. 



§ II. — An action for dilapidations of. a prebendal 
house, may be maintained by a succeeding prebend 
against his predecessor, as in the case of Radcliffe r, 
Doyley, 2 Term Rep. B. R. 630. 

The statutes of the church of Ely provide^ that the 
receiver shall require the prebendaries to repair theif 
houses when necessary^ and upon their default repair 
them at their costs ; but the materials are to be supplied 
out of the funds of the church, and the labour only to 
be borne by the prebendaries. On a question, whether 
the succeeding prebendary should recover against his 
predecessors the full value of the repairs, or the amount 
of the workmanship only ? The court thought he should 
recover only the latter, the church supplying the mate- 
rials. 



Definition of 
premises. 



TITLE CXV. 



PREMISES. 



Premises, in the language of the common law, ge- 
nerally means, houses or lands, but it is improperly used 
by many, particularly by country surveyors, agents and 
builders, before the things demised have been property 
set forth ; when that is done, the word may then be used 
as referring to the property antecedently described. 



What aprohi- 
tionis. 



TITLE CXVI. 



prohibition. 



§ I. — A PROHIBITION is a writ to forbid any court 
to proceed in any cause there depending, on suggestion 
that the cognizance thereof belongeth not to the court, (a) 
But it is now more generally taken for that sort of writ 

(a) Fits. Nat. Brev. p. 39. , . 
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which lieth f<Mr one who is impleaded in the sjHiitaal 
courts, for a cause belonging to the temporal jurisdic- 
tion, (a) 

§ II. — In a suit for eti/aptcfa/io/15 in the spiritual court, llieezeciutorof 
the executor of an adminstrator, who was sued for the tor not liable, if 
damages, prayed for a prohibition, stating on oath, that suffici^tpro- 
he had no goods of the first intestate ; and the court ^^^* 
agreed that the executor of an administrator is not ha- 
Ue, unless he has property of the first intestate ; nor to 
be considered as administrator of goods not adminstered 
to by such administrator. Upon which tlie prohibition 
was granted and stood good. {Jb) 

h III. — In acknowledcrment of the rieht of the ecch- Ecclesiastical 

^ . . courts to have 

siastical courts to the sde cognizance in the case of eccle-- cognizance of 

^ ecclesiastical 

siastical dilapidations, a writ of consultation, says Bishop dilapidations. 
Gibson, is provided in the Register (c) ; and Sir Simon 
Degge says ((2), that suits for such dilapidations, are 
most properly and naturally to be brought in the spiritual 
courts ; and no prohibition lieth. But nevertheless, he 
says the successcnr may, if he will, upon the custom of 
England, that, is, by the common law, have a special ac- 
tion upon the case, against the dilapidator, his executors, 
administrators, assigns &c. (e) 

§ IV. — By this it appears, that the suitor against the Whether pro- 
dilapidator, may chuse whether to bring his suit for da- move causes for 
mages in the spiritual court, which has proper cognizance dilapidations 
of ecclesiastical dilapidations, or by action on the case ntwd touSJ" 
in one of the conmion-law courts. Whether the defen- 



(a) Ck>well'8 Law Interpreter. (b) Gibs. 753. 3 Keb. yoL iiL 619. 

(c) Gibs. 753. 

{(f) Deg. Pars. Coun. tit. Dilapidation. 

(c) Degge» part L c.8. Wats. c39. 1 Bac. Abr. 63. 



Ai 



960 



Property, 



PAUT ir. 



dant cftn, if he will, obtain a prohibition and remove 
the suit into the law courts, and defend that by common 
law, where he is sued by the canon law, is not so clearly 
expressed. 



TITLE CXVn. 



Things com- 
mon to all. 



PROPERTY. 

§ I.^^The heavens, the stars, the lights the air and 
the sea, are all of them things belonging so much in 
common to the whole society of mankind, that no one 
person can make himself master of them, nor deprive 
others of the use of them, (a) 



TiungipaUio. § IL^-« Rivers^ the banks of rivers^ highwliys are 
things public^ the use of which is common to all per- 
sona, according to the respective laws of countries* ifi) 

Accessories to § III.— 'Whatever is fixed to houses, and other build- 

bufldings and . , •»«i'n t'i* 

fixtures. mgs, such as any thmg that is fastened with iron^ lead, 

plaster or any other manner of way^ is reputed immove- 
able (c) 

§ IV. — Theatres, ground appropriated for a lUce, or 
public exercises, and things of the like nature, which 



{a) *' Naturali jure eommunia sunt omnium htoc } aSr, aqua profluens, 
et mare, et per hoc littora maris/' — Just Inst, lib, u. tit. i. § 1. 

(6) " Fhimina autem omnia, et portus publica sunt" lb. j 2. — "ito- 
param qiioqoeui^B» publica est* lb. §4,-^** Puh^^ ete# dteiltwi qUM 
Grsci fiaatKucAsy i. e. regias, nostri prsDtorias, i^ eonsulare» vias ^pel* 
lant."— Just. Dig. lib.xliii. tit. 10. leg. 2. §22. 

(c) *' Fundi nihil est nisi quod terra se tenet." n>. lib.xix. tit L 
kg. 17. pr. -»" Qus tabuhe pictss protectorio indadODtar, keteqoe crusts 
marmoreae aedium sunt." lb. § 3. — *' Item constat, sigilla, eoluMUtas quo- 
que, et personas ex quorum rostris a^foa salire solet, yiHa. eat Labeo ge- 
aeraliter scribit, es qa» perpetai utfos canB& iki seidificii9iiiBt'"-*lb. (9. 
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bdong toairiiole ckj, arevKrcnri, anl occ die pro- 
perfy of any pHrtienlv pcnoB. t«} 



TITLE CXVUL 



§ I. — A KECTOKT or pazsQco^ cosLsscs et glebe, w^akcmt 
hm and oHationa, established for the maintenance of 



a redor otfmnom^ to have the core of sools in die same 
paittfau Theve need not be nxxe glebe than the soil iA 
the chareh or dnnch-Taidy bat there ooght to be some, 
in (xder to ooostitate it legally, far if tuka onfy mn 
prowd, it it mud a rtciory. (£) 

§ 11. — By the grant of a Ttctory or parsonage, says what 
Shepherd (/^ will pass the hoose, the glebe, the tithes ^^t^x^^ 
and the offisrings bdonging to it. And by the giant of 
a vacantgc, will pass as much as bdongs to it, as the vi- 
caiage Afwsr &c,(d) See Paksonage house. 



TITLE CXIX. 

EEPAIRS AND REINSTATEMENTS. 

§ I. — To BEPAiR (e), in architectural jurisprudence. Definition oC 

. «, . . ... repairs. 

18 to restore any building aixer injury or dilapidation ; to 

(a) ** De s€bms mmirergiiatm. — UniFeratatis sunt, non singolonim, qius 
in oMtatibiis sunt, theatra> stadia, et his sinulia et si qua alia sunt com- 
mania dTitatem." — Jost Inst. lib. iL tit. 1. § 6. 

W Salk. ToLm. p. 377. Sid. Tol.i. p.91. 

ir) 5hep. Touch, p. 93. (if) Bro. Grant, p. 85. 

(e) Mepair, — re (agaip) an inseparable preposition, taken by apocope 
firom the Latin adrerb reirb, and paratus (made ready for use). /7c'/mi- 
rmrif id est, iteram yd rttrb parati. Therefore, to rrpair is to make ag^m 
Jmt iMr» that which has been injured or dili^idated. 



2S2 Rtpairs and JReimtatemekts. p AftT ii« 

amend by an equivalent, or to fill up anew what has been 
taken away ; and practically, they mean a restoration of 
defects, an amendment of injuries^ an again making 
ready for use, and a supply of deficiences or deteriora- 
tions occasioned by wear and tear ; such as damaged 
floors, wainscots, cielings, walls, roofs, or chimneys, 
painting, white-washing, papering &c. 

Meaning of re- § 11. — And by reinstatements, the restoration of things 

instatement. n •» 

taken away, or rendered useless by fracture, such as 
broken glass, sash-lines, locks, keys, hinges, shelves, 
doors, broken hearths, jambs, or mantels of chimney- 
pieces, rotten or broken rafters, joists, floor-boards 8cc. 
for it is a natural law, that he who commits damage, 
shall make reparation. 

Mannerofsur- § HI. — ^An architect or surveyor of buildings, employed 

Ycying repairs. ..,., , 

to survey the state of repair m which any house or tene- 
ment may be in, ought to be furnished with the lease or 
counterpart under which it is held ; so that he may become 
acquainted with the covenants and obligations of the te- 
nants, and be able correctly to assess, value and make out 
a schedule of such necessary repairs or reinstatements as 
may be necessary to be done, within the time specified by 
the covenants, and according to the nature of the holding. 

dSSfg^ § !¥•— If the survey be made, during the continu- 
l^ase. ance of the lease ; that is to say, if it has more than one 

year to run, the architect's business then, is to make 
out a schedule or specification of what repairs or rein- 
statements are necessary to be done to the premises in 
question. And on this report, and due notice being 
given according to the covenants or the custom of lease- 
holding, an action will lie for non-performance. Such 
surveys ought to be made by skilful architects or iiia>i 
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veyors of buildings, at least once in seven years^ during 
the term of long beneficial building or repairing leases. 

§ V. — But if, on the contrary, the survey ordered to Survey made 
be made, according to the conditions or covenants of pirationof 
the lease or tenure, should take place within the last 
twelve months, it must then be made in two ways, for 
the law gives the tenant the privilege of repairing or 
reinisating during the continuance of his term, instead 
of paying a sum equivalent thereto if he prefer it. 
Although, as he must surrender the premises almost 
immediately after he has so repaired or reinstated them, 
it is not v^ probable that he would prefer it ; for the 
better state of repair the house is in at the time of let- 
ting, so much the greater rent will it of course, produce, 
and so much the more must he give on the rencfwal of 
his lease. These two modes of making the survey and 
report of condition of repair, are, first, a schedule or 
specification of repairs and reinstatements, as in the pre-, 
ceding case, and next an estimate or assessment of a 
sum of money, to be paid on the expiration of the lease 
by the tenant to his landlord in default of his doing the 
repairs, as a compensation for the actual deteriorated 
condition that the premises are in worse than they ought 
to be, reasonable wear and tear excepted. 

^ VI. — This condition, or state of repair, varies in State of repair 
every instance, and none but an architect or surveyor of 
buildings, of competent knowledge and practice in this 
peculiar and diflScult branch of his profession, can value 
or assess it, with any certainty. 

§ VII. — Tenantabte repairs, are such as relate only Tenantable 
to the finishing and beautifying, or the occupation of '^""' 
the tenements, and not to the construction of a build- 
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Residence. 



PABT in 



Sahstantial 



mg. Keeping out wind and weaihor^ as being necessary 
for terumcyf are therefore tenantable repairs, as well as 
papering, painting and such like. 

§ VIIL*^^ Substantial repairs^ are indicated by their 
name^ and on the contrary relate to the entire oonstmc^' 
tion^ as well as the finishing and beautifying of a 
building. 



Case deciding 
between te- 
nantable and 
substantial 
repair. 



§ IX. — The following case of Fergtuon v. 



<«). 



will set these distinctions in a clearer light. This was 
an action to recover damages, for suffering a house of 
the plaintiff to be out of repair. The defendant had 
rented a house of the plaintiff, as tenant at vyiU, at £31 
per annum. On quitting it^ the house was found to be 
much 'out of repair, and the plaintiff had it suiryeyed 
and an estimate made of the sum necessary to put it 
into compkte instead of tenantable repair; and for this 
amount he brought an action. Lord Kenton said that 
the plaintiff was not to be permitted to go fc^r the dar 
mages so claimed ; for a tenant from year to year is bomnd 
to commit no waste, and to make fair and tenafitabie re* 
pairs, such as putting in tmndotos or doors that have been 
broken by him, so as to prevent waste and decay of the 
premises; but, in the present case, the plaintiff has 
claimed a sum for putting on a new roof, on an old 
wonM)ut house : this his lordship thought a tenant not 
bound to do> and that the plaintiff had no title to recover. 



TITLE CXX. 



RESIDENCE. 



Residence adn- ^ L — Residence at their benefices and keeping the 
amTa prevS^ manse in repair are duties that the clergy owe to theic 

lion of dilapi- 

(a) Esp. vol. ii. p. 590. 



dation. 
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successors, because they either received their houses and 
glebe in complete repair from their predecessors or con- 
ceived themselves to be injured if they were otherwise. 

^ II.'—'' NonrTmdence and dilapidation^* says Sir Si- Non- residence 

, often the cause 

men Degge, in his Pfirson's Counsellor, " generally go of dilapidation. 
hand in hand, and are two of the most discreditable acts 
that a spiritual person can be guilty of, and there can 
be nothing more unbecoming the dignity of a clergyman 
than the ccNoamitting either. 

§ III, -^ Lord Coke (a) says, " that it was anciently Non- residence 

, , , , in the parson- 

resolved, that though the parson lives in his parish, yet w house, al- 
if he doth not live in the parsonage-house, he is non-^esi- pari^. 
dent ; and the reason is,^' he fairly observes, '^ because 
<me thing intended by the statute to prevent dilapidar- 
tion, which might not be so well done where a temmt, 
and not the owner dwells in the house." 

The second end of this good law, (against n<»i-resi- 
dence), says Sir Simon I>egge (ft), <* is to prevent dilapi- 
dation in the buildings belonging to their living : for you 
will seldom see a non-resident but he is also a dilapidator; 
and it is no wonder that he who neglects the flock, lets 
the sheepfold go to ruin." 

§ IV. — By intendment of law (c), says Lord Coke (d), ^on -residence 

^ - . . mustbeprovcd. 

every parson or rector ot a church is supposed to be re- 
sident on his benefice, unless the contrary be proved. 



(a) Co. Rep. vol. vi. p. 21. 

(ft) Degpge, p. 79. 

(c) Statutes 10 Hea. 6. c. 8. 21 Ed. 3. c. 33. a. 27 Hen. 8. fb. 10. 

Id) Co. 1st Inst p. 78. b. 
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TITLE CXXI. 

SSQUJSSTBATION. 

Definition of § I. — SEQUESTRATION is ar species of execution for 
sequestration, j^^j^.^ especially in the case of a beneficed clergyman, of 

the profits of the benefice to be paid over to him who 
hath the judgment, till the rest is satisfied, (a) 

Houses and § H* — When the houses and chancels that the in- 

cut ofrep^r"^ cumbent is bound to repair are ruined and ready to fell, 
Squester'tm*^ ^^> ^^^®^' ^^® admonition, they shall delay to begin to 
repaired. amend the same within two months, then the bishop of 

the diocese, that time being elapsed, dbiall sequester the 
fruits and tithes till those defects are amended ; and 
though the admonition proceed from the archbishop, 
yet the bishop only hath the power of sequestration, (b) 
But not the In case of dilapidation, the whole ought not to be se- 

questered, but to leave a proportion to the parson for his 



livelihood, (c) 



-. ^» I «. * • -^ 



TITLE CXXII. 

SPIRITUAL COURT, 

Wkat spiritual ^ I. -^SPIRITUAL Courts are those courts which are' 

courts are. "^ . 

held by the king's authonty as supreme governor of 
the church, for matters chiefly concerning religion, {d ) 

^^f°recc&-^ § II. — Sir Simon Degge says, suits for ecclesiastical 
«iMticaidUa- dilapidations are most properly and naturally to be 

brought in the spiritual courts> and no prohibition 

lieth. (e) 

[a) Co. 2d Inst. p. 472. Rol. Abr. voL is. p. 474 
(6) Crod. Appen. 14. 

(c) Vent. vol. ii.35. Pasch. 32 Car. 2. per Cur. in the case of V^^alwin r, 
Auberry. (</) Co. 4th Inst. p. 321, 

(«) See Hubbard v. Beckford, Phil. Rep. vol. ii. p. 3. it. 
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§ IIL — By the case of the churchwardens of St. May compel 

^ •' payment for 

Anne. Westminster, it is decided that the spiritual court repairs of 

chnrdies. 

may compel payment of a tax or rate for repairing^ but 
not for building a church, (a) 

§ IV. — In the case of Jones v. Hill (6), the Lord 
Chief Justice Pollexfen adjudged, at Warwick Assizes, 
that being a cause of dilapidation, it was only triable in 
the spiritual court. 

Stjrtbtor. See Architect. 

SuRTEYOR, District. See District Surveyor. 

Surveyors reckoned appraisers. See Appraisers. 

Surveyors liable to the bankrupt laws. See 
Trading. 

Surveyors of Bridges. See Bridges. 



TITLE CXXIII. 
surveying dilapidations. 
% I. — It is to be observed, in surveying dilapida- Modes of gur- 

. . . veying dflapi* 

tions, or state of repairs to a tenement or other buildings dations. 
at the expiration of a beneficial lease, that the actual 
holder of the under-lease, if any such should be in exist- 
ence, is bound both to the lessor and the original lessee ; 
while the latter is bound solely to the lessor, either to 
repair those dilapidations, and reinstate the damage on 
due notice being given him, accompanied by a schedule 
or specification of such necessary repairs and reinstate- 
ments, according to the time specified in the lease, which 
18 sometimes three and sometimes six months ; which, 

(m) LordRajrm. ToLi. p. 112. (i) Lev. yol.i. p. 268. 
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Aurvepiag JOdiaptdutionsJ ^. in p^rt i^h 



if he negleot to do^ an action will he6o9 thci amiouot -ofi 
the dilapidations. This amount is a Bum txanbe assessed) 
which shall be equivalent to the actual state of repair 
in which the tenantable portion of the propejity, lat Ae 
expiration of the lease> is worse than it ought to b»..idj 



DilapidBtwus 
by the canon 
law. 



§ H.-^Asto ecclesiastical dilapidation^ by the ctfpon 
law not only is the decay ca destruction c^ the buildings 
so considered ; but also the wasting or neglecting th^. 
wood^ or any other ecclesiastical revenues or inheritance^ 
or cutting down timber, are held to be dilapidations* (iy 



Ditto «t Ui« 
common law. 



Ditto by sta- 
tute law. 



§ III.«-*rBut it is not so at common law ; for althi^h 
the church is a building, yet if it be in decay it is not; 
a dilapidation so as to charge the incumbent, bedaude, 
by the general custom, which is the common law of 
England, the body of the church is to^'be repaired hy 
the owners of houses and lands within the parish, unless < 
where a contrary custom prewdk. In this point the wmni 
mon law is more favourable to the parson than the oifbiii 
law, and the common law being the most powesfulj.'Cif^ 
coiurse annuls that part of the canon law. :m1)o 

^ IV., — Hqx is it so by the statute law> wfuch is Ihfii 
most powerful of the three ; tfor the statntextf* dStEdwd^^ 
perm^£ rectors to cut down timber for repaiiiag)llie idnigii 
ceU pf itheir chuix^hes ; but if a bii^hop eut .dowhiaifil i 
seUih^ treee of his bishopcick> or a parsonpr preb^nlaif ^ 
commit like waste, a prohibition .will lie<agaiiist<>th«itt'' 
at common law. 

Lord Coke observes, in his Instj^j^tes ?f .tj^^.^ws.jf 
£i)glja.ndf that a bi^bftpi i»i only ti» feUtimbeciJorTfttdiio 
building, and pther necessary occasions. 'The ^dt^iljllf' 

' <<i . '' '--Ji '■* I Jit'' 
(a) Elmes on pilapidation^ p. 15. (b) Buls. vol. ii. p. JVa^cM 
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land of the bifihoprick, he says, are called the churches' 
dower {a), and these are always carefully to be piesenred. 

See further on this head^ the Treatise on the Law of 
DUapidations, by the auUior of this work. 

^V.-^ By the coHon law, ecclesiastical dilapidations By the canon /^ 
aie made a debt, which is to be satisfied out of the pro^ 
fit$nf.the church; but if the incumbent should employ 
thme pn^s for his private benefit, then it is to be sa- 
tisfied out of his personal estate. 

§ VI. — But the common law gives preference to the Bythecom- 

niii a 1 n t HlOn laW. 

payment of debts due upon contract^ &c. before the 
debt due fior dilapidations, which, however, take prece- 
dence of the payment of legacies. (6) And we likewise 
find by several books (c) on the common law, that a 
bishop or other incumbent wasting the lands, woods or 
houses of his church (J), may be deposed or deprived 
by his superior. And if any parson, vicar or such like, 
shall make any conveyance of his goods, in order to 
defraud his successor of the remedy in case of dilapida- 
ticNDB, it is provided in that case, by the 13th Eliz. c. 10. 
that the ' spiritual court may in like manner proceed 
a^nst thq grantee, as it might otherwise have done 
against the executors or administrator of the deceased 
inonmbent; and such grants made to defraud any per- 
sona :flf their just actions are also rendered void by the 
saiBe, and a more recent statute, 67 Geo. 3. c. 99. s. 1. 



\a) " Terra, in qua consistat dot ecclesite : et sic hie gleba ecclesin su- 
miiar pro dote ecclesis." — Lyndewodebn Archbishop Stratford's Con- 
rt^^9B^l{^]iL tit.28. c.l. . W Degge, partL cQ. 

(c} Co. 2nd Inst p. 49. b. Just. Inst. 204. fiidstr. vol. iii. p. 158. 
Sfllk. 135. and Seij. Hill's MS. notes to Coke in the library of the British 
linseiim. {d) 20 H. 6. 46. a. 
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Tenants and Temttts. 



FART II. 



Money reco- 
vered to be 
spent within 
two years. 



§ VII. — It is also enacted by the statute of the 14ih 
EUz. c. 11. and re^nacted by the 57th Geo. 3. o.99. 
B. 1. that money recovered upon damages for ecclesias- 
tical dilapidations, shall be expended, in and upon the 
houses &c. so dilapidated, within two years, under the 
penalty of forfeiting double the sum so received to the 
crown. So that it appears that actions on-the case, 
grounded on the statute as well as on the common law of 
England, have been brought in such cases at coipmon 
law, and damages recovered thereby. 



Littleton and 
Coke on te- 
nants and te- 
nures. 



TITLE CXXIV. 

TENANTS AND TENURES. 

§ I. — The following observations on tenants^ and 
particularly on tenures, are drawn from the pure and 
undehled sources of our old English legal luminaries, 
Littkton and Coke. 



Definition of 
tenant. 



Tenant for 
life. 



The law in 
leases for life* 



^ II. — A Tenant, in Latin tenens, is derived fnmi 
the verb teneo, to hold, and means one who holds another 
man's tenement on certain conditioijis. There Hie three 
principal sort of tenants; namely, 1. tenants for J^e: 
2. tenants for years ; 3. tenants at tmll. All thesa are 
fully explained in Coke on Littleton. = . i . 

% III. — A tenant for termofUfoy says Cok/e>.»i whlUe 
a man letteth lands or tenements for a tecnv/of>tthe>iife 
of the lessee, or for a term of the life of anothor diaD: 
that is to say, a person who holds a lease for the term.of 

his own or any other person's Ufe. (a) 

' ■ ' • ^ --N » ., 

■i'- ,-.1-' 
§ IV.— ^ With regard to the law, incases ofidyapi- 

dation or waste in leases for life, it is expre^y 'stated. 



(o) Co. Ist Inst. p. 41. b. 



.• A\ 



»« 
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'ihat if a tenant fiMr life (a), and he that has the reversion 
after his death, join in a lease for life, and their tenant 
eommits waste or dilapidation, they must both join in 
an action fos" wastey and that the lessee for life will re- 
odver the place so wasted or dilapidated, and he that is 
in reversion, damages. 

*•■ § V* — If lands or tenements be given or demised to The statute of 
•twO' persons — to one for his life, and to the other with ^'^^^ .' 
remainder to his heirs, and the tenant for life commit 
waste upon the property; he that hath the inheritance, 
according to the statute of Gloucester, can have no ac- 
tion of waste ; but by the statute of W. 2. he can main- 
tain such an action. 

• § VI. — Threatening to commit waste, by a tenant for Threatened :. 
life,iA a sufficient ground for an injunction from the for life. 
Court of Chancery (6) ; and the defendant denying that 
he had conuuitted any waste since the filing of the bill, 
as noTMUBOii for refusing the injunction prayed for. (c) 

6 VIL — By tibe statutes of Marlbridge (d) and of Tenant for life 

^, V . nin punishable for 

^ Gloucester (e), and its explanations, all tenants for. lue waste. 

^aie punishable, or liable to be impeached for waste, both 
voluntary and permissive, unless the leases are made 
without impeachment of waste, absque impetitione vastis, 

>tiiat' 18, with a covenant that no man shall impeach 

^»ldieHi foi? waste. 
iv/'If 9if tenant for life commit or suffer dilapidations or 

^gseat waste to an inheritance, and threaten to commit 

{a) Coke on Litt. part i. p. 42. a, 

{b) See the case of Packington v. Packington, where Lord Hardwicke 
- tgj^iiOM tele. Dick. Ch. Rep. vol. i. p. 101. 

*- li^y..^^. ^^ cases of the Attorney General v. Burwas, ibid. p. 128, and 
the well known case of the Countess of Strathmore, v. Bowes, 
(c) 54 Hen. 3. c. 23. . {d) 6 £dw. 1. 9 Edw. 2. st. 3. 



2fe 



Tendnts and ihiure^. 



VAfLtlt 



Injunction 
aninst per- 
imsahre waste 
by a tenant 
for life. 



further waste, an ItynnWion tnay bfe gt%ihted by tlwf 
Court of Chancery to the pewdti in reversion, t(i 
restrain the tenant from permitting dr mfftrAtg itich 
waste. The following abridgment df such a case wiH 
set it in a clear light. ' 



,t 



§ VIII. — In the case of Caldewallv. Bayliss («), ar- 
gued before the Lord Chancellor Eldon, March 8, 1S17, 
an injunction was granted ^* to restrain the defetidairt, 
his agents, servants, and workmen, from (iutting^ ddwb 
or felling timber or timberlike trees, exc^^t for repaits 
of buildings on the premises, and from cotnmittmg, or 
permitting or suffering any further or other Waste, ilntil 
answer, or further order." 

The case was, that the defendant's late wife, Mar^ 
Bayliss, devised the fee simple of the premises, iVhich 
were copyhold, to her husband the defendant foi 
his life, *'he keeping the interest of a certain mort- 
gage charged on the premises paid, and keeping the 
buildings in tenantable repair, and not felling any timber 
except for such repairs. After his decease, she gave 
the same premises to her nephew, Riduird Bdttiifd,'1m 
heirs &c. (in case he should then be living), litft IP he 
should die in the lifetime of the defendant, theii to the 
plaintiffs as tenants in common. 

The defendant entered into possession on the death of 
his wife in 1796, but instead of keeping tile prfetidses 
in repair, he permitted them to go into decay dur Jri]^ the 
life of Ballard, who had intended to commence pro<4^* 
ings against him, both at law and in equity, in conse- 
quence of his neglect, but desisted upon his promise to 
repair forthwith. In 1808 Ballard died, and the de- 
fendant having neglected to perform his promises, the 
buildings upon the premises, which ccmsisted of a farm- 

(a) Meriv. Chan. Rep. vol.ii. p. 408. 






hmsct^nfl^^f^ef^ t}iree bajcffi^ a stable ai¥| oth^sredif 
fioesji igrew ^ruinous for waot of the needful repairs, which| 
Ipgr^^jgi eMiiOato mad«^ibcthe plaintiffs in 1316,jamoiuube([i[ 
i/^ J57i. and upwards. » ..., ,. 

The plaintiffs stated in their affidavits that the de^ 
fendant had, both before and since the death of Bal- 
la^y by hiipaalf^ his servants, agents and workmea, eut 
oDwo timber to a great amount in value, and carried the ^ "^ *^ w ..: ; 
sftfiiA off from the premises, or converted to implements 
af>,h|a8bgndry and other articles, for the use of himself 
aqd. ^., tenants, employing a very inconsiderable part 
lA or^|as|wd3 the needful repaii*s, thereby committing or 
v^S^mng great waste and great damage to the inherUance 
and also that he threatened to commit or suffer further 
Qr Q^er.Kvaste. 

y. Ikjfi^ ai^davit by the .plaintiffs was accompanied by 
^flpthelrf by the surveyor, whom they had employed to 
n^^^ tbe estimate, as to the ruinous state of the build- 
ii^,. and also as to his having been prevented by the 
Ijepan^t^^ing on the estate from surveying the whole 

9fj»»ch,il)uiWingPr 

^,fJM[^ifa^, Hart and Heys appeared for the plaintiffs i^ 

s^ffP^iPf the motion for an injunction; the defendant 

\\f^ .app^l^d^^ \i\kt had not put in his answer. 

The injunction was granted. 

1^ !^,tbe,qase of the Attomey-Gemralw. the Duhe of 

A^^dfM^ (9th ^^^^ ^y ^7^7; ^^ injunction was granted 
\gj^J^x^J^^iy9itc\ie to stay a tenant in possession, not a 
ffij^^fiyijfx ciNmmitting waste or dilapidation. 

^., ^JX., 7— In, the case of Richard Jones on the demise Tenant for life 
q( Wj^lilia^ Cowper and Thomas Bromefield against John mg^eaMs. 
J^ppiejr, Esq., Thomas Watford and Esther. ElUs (ft), it 

■ --■ * ' ' t«) l>i*C'iR«P- ^-i* PfiB- 
CiJ. WUles Rep. p. 169. . 



im 
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was- determined by the Coart of Comfiolon Pleas, on 
Tnesday, July 10, 1743, by Chief JHdticft WiUes and 
the whole bench, that a tenant for life^ hamg pbwevito 
grant building leases for sixty-one years, reserving? the 
best-improyed ground-rent, granting a lease for that 
term which ipos not expressed to be a buUdmg kastj but 
which ^contained a covenant for the lessee to keep in 
repair the premises demised (which were old houses on 
the south side of Lincoln's Inn Fields), or such Qther 
houH as should be built during the term; that this. was 

not a buildibg lease within the power of the l^sOr, who 
being only a tenant for life, had a bare naked power 
without any legal interest, and the lease was conse- 
quently void. See tit. Lease, Building. 



Remainder- § X. — An accoutit prayed by the remainder-nian 

a^St*^?"* ^ dilapidations permitted by the tenant for' life was 
dilapidations, refused in the case of Lansdovme (Marquis) v. Lam- 
doume (Dow. Marchioness), (a) 



Tenant fbr 
years. 



§ XL — (ft) A tenant for termof yearSf\s'* i/vherekmtit 
letteth lands or tenements to another for temi of celMin 
years, after the number of years that is accorded b6tvr«f6n 
the lessor and the lessee ;** or a person who holds 'it leitse 
for any given number ofyeari, ' - »i om 

(c) " If tenements be let to a man fitf-tlititt bf'^lf a 
year, or for a quarter of a year 8cc. ?n tMi 't^use. If ''the 
lessee commit waste, the lessor shall have k (rfj writ 'of 
waste against him." By this it appears, that a lessee 
for a year is a tenant for a term^ and not at wiU.,, 

' \a) lJac& Walk. Rep. 522. (5) Co. Istlnst. §5^. 

(c) ibtd.§ 6r. '•' 

(rf) '* Writs," says Fitzherbert in Lis Preface ad Nat, Brev. '* are ucrt 
in authority to the writteh'law its^, and are the very' basis and fo^d^ 
ation of the common law, upon which the whole law cEodi de^^E '"'^ 



.« 
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xhi §pt^l^.-tf'Ibttlaw « moro defioad in the.oasesiof leases in leases for a 
i tat mtHoM ofjfUKt%f than inihose for Ufe or at mU ; being 
ina«(l»pi]iAb!ircchn»aata. i: : .( 

:»! j IijoafieB-ftir yoara^ generally contain the express coye- 
iixitatfti^f repaoring, sustaining, maintaining, upholding, 
1 jMid««eh like ; but eiten when they do not, it has be^n (a) 
. I decided by the courts, that in the case of a house, or 
other tenements, let without such covenants, they are 
kuplkdy whether expressed or not, that the tenant is 
famiadto. keep it in repair, for the tenant must in justice 
. vestQire t^e premises in as good a plight as possible^ con- 
sistent with unavoidable deterioration. (6) 

It is so notoriously the duty of a tenant for years of a 
house or other building, to repair, maintain, sustain, and 
uphold, that even without an agreement or covenants to 
that effect, the lessor may maintain an action against 
the lessee for omitting to do so, on the ground of injury, 
done to his inheritance, (c) 

§ XIII. — " A tenant at will, is where lands or tenements Tenant at will. 
. ar^ let by one man to another, to have and to hold to 
. )iim at the will of the lessor, by force of which lease, the : -■ '= • / 

,, lessee is in possession. In this case the lessee is called 
,,tl(pnant at wiU, because he hath no certain nor sure estate, 
for the lessor may put him out at what time it pleaseth 
him.'' (d) 

,;,Pji. this definition of Littleton, which appears incom- 
,,f{]jle(;p, in^n^l^^ t^ power of giving up possession by 
jf^fi^fi /lessj^e is .omittecjl, Lord Coke says (e), it is equally 

' '^ W Wppdf. clO. §1. {b) Atk. voLii. p. 383. 

(c) Woodf. c. 10. § 1. Bos. & Ptil. N.R. vol. i, p. 290. 

{d) "^^/oUowing original of this definition from Littleton may afford 
a specimen of that great lawyer's language : *' Tenant a volunt est, ou 
terres ou tenements sont lesses per un home a un auter, a aver et tener a 

;/ •!■ til ■ • . 

, Imr.a la yohmtle lessor, per force de quel lease le lessee est en posses- 
'^ioo'.'V.f4tt.onTen. C.8. §68. p. 55.0 («] Ibid. 
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tfue, that eyery lease at wiU^ mmt be at the will of >bQt}^ 
parties; and therefore when t^6 lease is made to ^ye and. 
to hold at the will of the lessor^ the law implieth it, tq 
be at the will of the lessee also. 



TeMt^ta BUrili ^ XIV. — In the cases of tenants at will, the lessee is 
J^^^*™* ^ not bound to sustain or repair the house^ as a tenant for 
term of years is tied, (a) But if the tenant at will com- 
mit yoluntary waste or dilapidation^ as in pulling down 
of houses, or felling of trees, it is said that the lessor can 
have an action of trespass for this spoliation against the 
lessee. (6) 

Omitting to re. § XV.^The omission of repairing and sustainkig 
paw Dy« ^f tenements, by tenants at will, which is permissive dila- 

pidation, is no offence at common law, for an action on 
the case will not he, says Coke(c), for permissive waste, 
and the statute of Gloucester does not extend to tenants 
at will, therefore the lessor hath no legal remedy for such 
kind of dilapidation. 






TITLE CXXV. 

TENEMENT. 

A TENEMENT, tenementum, law Latin, from tenerp, 
Latin, to hold, in architectural jurisprudence, is the 
general name for all buildings held by a tenant. 

Tiles and BaicKs. See Bricks and Tiles, 



TITLE CXXVI. 

TIMBER. 



Catting timber § I.-*-If a bishop, archdeacon, parson or the like, 
p?djltion!^^' abates all the wood upon the land, it is a dilapidation 



(a) Co. Lit. C.8. §71. (6) Ibid. (c) Ibid. 



TIT. cxxvii. TVtiding. 

per J%erwit ; but per Thyrmng ther6 is 116 rett^y for 
tliis by the common law. Br. Deposition^ cites 2 Reh. 

4:'3V 



§ II. — Lord Chief Justice Coke says^ that he has seen A prohibition 
a record^ 25 Eliz. 1^ where complaint was made in parlia- s^pSour; 
ment against the Bishop of Durham, for cuttir^ down timber ^fw i^ 
timber trees for his coal mines; and there it was agreed^ proper uses. 
that in such a case a prohibition did lie, diid •a prohibi- 
tion was granted in the King's-bench. (a) See p. 146. n. 
of this work. 

Town* See Commotb. 

Tbadb buildings. See Buildings, estate and 

TEttPOBABY. 



TITLE CXXVII. 

TBADING. 

The following cases will show how far an architect, or How far an ar- 
surveyor, if engaged in building, is liable to the bankrapt v^w^is uJwe" 

laws. ^ ^® bank- 

rupt laws. 

1. By the case of Clark v. Wisdom (ft), tried before 
Lord Ellenborough in 1804, it was decided that a person 
who buys timber which he builds and sells, is not a 
trader. 

2. Nor a person who builds a theatre to be held in 
shares, for which he is to be paid according to measure 
and value, he being himself a shaieholder. Williams v. 
Stevens {c) also, tried before the same learned Chief Jus- 
tice in 1809. 

3. Nor one who erects public baths, upon land granted 

(a) Bulstr. vol. ii. p. 279. 

(b) Esp. Rep. vol. V. p. 147. 

(c) Camp. Rep. vol. ii. p. 500. 



a*8 Wake. Va^t ii. 

for that purpose, to himself and another as jbitit 
tenants, (a) 
Villa. See Commote. 



TITLE CXXVIII. 

WASTE. 

Waste defined. § !• — Waste, or vastation^ in our old law called 
vastum (6); (Magna Charta, terms it vastum and destrftfi- 
tionem), is defined by Lord Coke, as a spoil or destruQtiQn 
in houses, gardens, trees, lands, or other corporeal here- 
ditaments, to the disinherison of him who has the levei^ 
sion or remainder in fee simple or fee tail. Waste is of 
two kinds ; voluntary (c), which is an act oi commission: 
and p^missive, which is a matter of omission only, as in 
suflPering a tenement to fall for want of necessary repara- 
tioas(d); both of which ftre equally injurious to the pro- 
prietor of the inheritance. Waste, says my Lord Coke, 
may be done in houses, by pulling or prostrating tUem 
down, or by suffering the same to be uncovered, whereby 
the spars or rafters, plaunchers or other timbers of the 
house are rotten, (e) But the mere suffering th^m tQ be 
uncovered without rotting the timber is not waste. (/) 



Wliatknot 



§ II. — If the house be uncovered when the tenant 
takes possession, it is no waste to him to su^r. H^ 
same to fall down. But though the house be ruinous at 
the tenant's coming in, yet if he pull it down, it is waste, 

(a) Campb. Rep. vol. ii. p. 300. And see also Sutton v. Weeley, East, 
vol. vii. p. 442, and same case in Smith's Rep. vol. iii. p. 445. Holroyd v. 
Gwynne, in Taunt voLii. p. 176. 

{b) "Waste, vastum, dicitur k vastando." — Co. 1st Inst p.53.a. 

(c) See Stat. 34 Eliz. c. 3. 

{d) Co. Inst partii. p. 145. Bl.Com. vol. ii. p. 281. Wood's Inst. 521. 

(e) Coke's Inst part 1. ^67, (/) lbid.it. 



I* •• ) 
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unless Jiejfebuild it again, (a) But if a house newly 
built was never covered in, it is not waste by the statutes 
of the 21 Hen. 6. c. 46, & 26 Edw. 3. c. 26, to abate it. (6) 

^ III. — Converting two chambers into one, or i coti" Other cates of 

w&ste 

verso, the converting an hand-mill into a horse-mill is 
waste, (c) Also, if glass windows, though glazed by the 
tenant himself, be broken or carried away, it is waste ; 
for the glass is part of the house, and whatever does a 
lasting damage to the freehold or inheritance, is waste. 
And so it is of wainscot, benches, doors, windows, fur- 
naces, and the like, annexed or fixed to the house, either 
by the landlord, or him who has the reversion, or by the 
tenant. 

In some cases the law is, that it is in the nature of 
waste, to turn meadows into buildings, or of building on 
ground (rf) without leave so to do. 

By the statutes of the 4th Edw. 3. Wast. 22. 44 Eliz. 
3. 21. though there be no timber growing on tile 
'^i^te, yet the tenant ; at his peril, must keep the houses 
ftitixL wksting. (e) 

If a tenant build a new house, it is committing waste 
tipon the' estate; and if he suffer it when built to be 
wasted, it is a new waste, {f) 

fii.;| IV.— By the statute of the 31x1 Edw. 1. 0.21, it is ^omntXBtofhe 

coonnittou OB 

^6kiacted, that no waste shall be made in property of heirs the property of 

'being within age, which be in ward of their lords : it ^ 

.1 - • 

(a) Coke's Inst, part t § 67. 
{h) 40 Ass. 12. Dy.36. Hal. MSS. 

('c) P. 9 JacC.B. Knoll's case. H.4Jac. C.B. Graves, Hal. MS. 
(d) See the case of the Attorney General v. Foundling Hospital, Ves. 
ToL iL p. 42. where the contrary was, however, held. 
{e) 38 Ass. 1. 
(/) 42Ed.3. C.21. 49Ed.3. C.2. 9 Hen. 6. c. 52. Wast, lia 
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tJitBT tl. 



provides also, that the guardiaxis shall keep and sqBtiuii^ 
the lands, without Qaaking" distruction of any thing. 



Damage done 
without 
tount'g fault. 



<,fi 



§ V. — If a tenement fall down by tempest, or be 
burnt by lightning, or prostrated by enemies, or the like, 
without any fault of the tenant ; or if it was ruinoi|» at 
the time of his coming in, and fall down, it is not' 
iieckoned waste : the tenant may in such eas^s rebuild 
the same with sucl^ materials as remain, and with other 
timber growing on the ground, which he may take for 
his habitation ; but, he must not make the houfiie larger 
than it was. If the house be uuQOvered by tempest, the 
tenant must repair it in convenient time* (a) 



Ditto by the 
tenant's fault. 



II 



§ VL — If the tenant suffer the houses to be wasted,' 
and then fell timber to repair the same^ without leave 
from his landlord, it is a double waste by the statute 
Uw. (6) 

Digging for gravel, lime, clay, bricks, earth, atone 
or the like, or for mines of met$l, coal^ or the hke, bidden 
in the earth, which were not open when the tenant caikHl ' 
in, is waste ; but the tenant may dig for gravel or clay (c) ' 
for the reparation of the house as well as cut down tbU'* 
venient trees for the same purpose, (d) 



Sening trees 
audi repairing 
with the mon^ 
is waste. 



§ VII. — A tenant cutting down trees foi* reparati<Ais; 
and seUing them agaiui and afterwards buying atld '^etii-' 



- • J 1 



u ' 



{a) Co. part iv. p. 63. Harlakenden's case. 43 Ed. 3. c.6. 260Sd.^^.^ 
C.7. llHen.4. c.32. 12 Hen.4. c.5. 22 Hen. 6. c 18. 19 £d.}3t'| 
Wast. 3. 

(b) 44 Ed. 8. c. 44. 20 Ed. 3. W«st. 32. F. N. B. 59 B. 19 Edw. 3. 
Wast. 30. 

(c) Qw. Lime, brieky.&c. J.E. 

(<0 22 Hen. 6. c. 18. 9£d. 4. c,35. 41 Ed. 3. Wast. 62. 17 Ed. 3. 
C.7. 9 Hen. 6. c. 66. 2 Hen. 7. c. 24. F. N. B. 59. N. and 149 E. 20 
Ed. 3. Wwt.32. 2 Ro^ Ab. 815, 816. 
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pU>ying tkem about the aecesBary Teparations, is held 
by the law to be waste by the act of sale. He must 
not sell his landlord's trees, and with the money cover 

thehpn^e. 



■■ > ii.t- .■• 



: ;§ Vm* 1— If a house be ruinous at the time of makiiur' A tenant of a 

house* ruinous 

t^.lease* and the house be suffered to fall down by the at the time of 

l^^see, unless he covenant to rebuild or I'epair it, he is nishaUe^if i?^' 

not punishable as having committed waste ; for he is not 

bound by law in such a case to repair it. Yet if he cut 

dowQi timber, says my Lord Coke (a), upon the ground, 

and repair it> he may well justify it ; and the reason is^ 

for that the law (6) doth favour the suf^port^tion or 

maintenance of houses of habitation for mankind. But 

if the lessee covenants to repair and doth not repair, 

v^aiite will not lie. (c) \ i 






« 

• \ -.1 ' \ 



§ IX. — It IS a general pnnciple, that the law wjll Improvements 

^ 11 1 1 1 • 1 • . • !• • 1 ^ *i without leave 

not allow that to pe vmte which is not prejudicial to^the is waste. 
inheritance ; nor will common sense. For if it be not > 
pc^j^udicial, it is an improvement. But it is also heldj 
t^t A tenant or leasee must not cheuige the natui'e of - 
thc^. thing depaised, without leaye so to do, ev^n though' 
it be to improve it in value. For instance, if het coi^vert. 
a coach-house into a stable, a paper-mill into a corn-mill, 
or^juiPVi Wy similar way changes the nature of the thing 
defpi^^K it is w(iste so to do^ though the ^d version bet^ 
the lessor's advantage. So of any other alterations or 
conT9E9ion8 generally, for the lessor has a right to hp 
judge* of his own advantage. (J) 



(a] Co. 1st Inst. p. 53. a, 
lb) 12 Hen. 8. c.l. 

(c) 29 Ed. 3. c. 43. 21 Hen. 6. c. 6. Dy. 198. Hal. MSS. 

(d) Bla. Ck)m. vol.1, p. 282. 



." ti ' » 
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PART II. 



waste. 



Punishment for ^ X. — The punishment for waste committed, is at 

commission of ** '^ 

common law. The statute of Marlbridge gives only 
single damages, except in the case of a guardian in 
chivalry, who, in addition, forfeited his wardship by the 
provisions of Magna Charta. (a) But the statute of 
Gloucester directs, that tenants in dower y by cowrtesyj for 
Ufey and tor years, shall lose and forfeit the place in which 
the waste is committed, with treble damages to him that 
hath the inheritance. 



Waste by 
bishop. 



Co. 11. 49. a. 



§ XI. — In general, if a bishop cut down and sell the 
trees of his bishoprick, or a parson or prebendary commit 
waste, a prohibition lies at common law. (h) In analogy 
to which proceeding. Lord Hardvnckey upon affidavit of 
waste committed, granted an injunction out of chancery 
to restrain further waste, (c) And such an injunction 
will be granted at the suit of the patron in a common 
case ; and in the case of a bishop, at the suit of the At- 
torney General for the King. But the patron cannot 
pray an account, for he cannot have any profit from thie 
living, (d) A similar injunction has also been granted 
against the widow of a rector at the suit of the patroness, 
during the vacancy. Hoskins v. Featherstone. (e) 

At a parliament held at Carlisle^ in the 36th year of 
Edward the First, a great complaint was made against 
Anthony, then Bishop of Durham, for waste and destruc- 
tion of the woods belonging to his bishopric, by gift, salcj 
and otherwise, and for erecting forges for iron and lead,' 
and making charcoal of the wood to be used in these 
iron and lead works, to the disinheritance and im- 
poverishment of his church, and in prejudice of the 



(a) 9 Hen. 3. c. 4. (6) 2 Roll. vol. ii. Ab.SlS. Reg. 72. a. 

(c) Bradley v, Stracbcy, Barnard, vol. iii. p. 379. S. C. Atk. rd.ii. 
p. 217. 

(rf) Knight V. Moseley, Amb. 176. (e) Bro. vol. ii. p. 552. 
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king and his crown, and of the Chapter of Durham. To 
which the answer was, Inhibiturper breve de Cancellaria 
I^iscopo et Ministris suis^.ne fadant vastum de corUentis 
inpetitione. See p. 45 of this work. 

By which it appears, that if a bishop, or any other 
clergyman, commit waste upon the woods or lands of his 
church, that a prohibition may be used in Chancery or 
the' (a) King's-bench to prohibit him : for '^ Ecck&a e$t 
infra atatem et in custodid Domini Regis, qui teneturjura 
et JuBveditates ejusdem manu tenere et defendere. (6) 

See title Monarchical injunctions, § XXVIIL 
and n. 

And William (c) Abbott of Westminster, in the 15th 
year of King John, A.D. 1213, was deprived, because he 
had wasted the revenue of his church or abbey. 

§ XII. — There is a distinction to be taken between Difference be- 

" tween waste 

waste and destruction, m conformity .to the practice of anddestmc- 
the Court of Chancery. See the case of Pyne v. Dor (d) 
in the King's Bench. 

§ XIII. — The reversioner of leaseholds with the pri- jOTantfor life 

. * ^ liable for waste. 

vity of the tenant for life renewed the lease in his own 
name, and covenanted to repair the premises : held that 
he was to be considered as having entered into the co- 
venant on behalf of the tenant for life, and that the 
latter's estate was liable for dilapidations occasioned by 
his neglecting to repair, (e) 

ia) Bolstr. vol. lit p. 158. Moie, 917. Rot. Par. 14 Hen. 3. m. 8. 
Bolstr. voLiii p. 279. 

(b) Degge, p. 92. 

(c) Hollingsh. 181. lib. zxx. 
(<Q Term Rep. yoLi. p. 56. 

(e) The case of Marsh v. Wells, before the Vice Chancellor, Simon's & 
Stuart's Rep. V. C. Court, vol. n. p. 17, before Sir John Leacl*. 

T 



274 Wntsof Waste. ; ^a?t, ^. 

, TITjJB CiKXIX* . . ^.., ,. ,. ...\\ 

WORK AND MATEB1ALS» !: -'^lu: 

' . -..■■). 

§ I. — In an action for work and^materials^ evidence 

of the badness of the workmanship is admissible in re- 

< . * ■•»»-•■,.<■.♦ 

duction of the demiand ; as was ruled by Lord Ellen- 
borough, in the case of Farnsworth v. Garrard (a), and 
where a wall is so badly built that it must be puU^ 
down, it was ruled in the same case, that the defendant 
is entitled to a verdict. And also in that of Haveloch v. 

Geddes (A), and see Davidson v. Gwynm. (c) 

fi 

^ II. — But if the value of the materials exceed the 
expense of removing them, then the builder may recover, 
the difference. See Farnworth v. Garrard, as above. 

^ III. — In an action for work and materials in oma- 
moating a house, the defendant may enquire into the 
prices paid by the plaintiff to artists &c. employed un- 
. , der him, as a criterion of the fairness of the demand. 
It )vas so held by Lord Chief Justice Ellenborough, in 
an action of itidebitatus for work and labour, by Fricker 
V. French, (d) , . , . , 
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TITLE CXXX. 

WRITS OF WASTE. ' ' ' '' 

§ I. — For the purpose j)f restraining damage .to a 
tenement, a writ of waste, a most powerful instrument, 
may be brought by him that hath the immediate estate 

(a) Campb. vol. i. p. 38. (6) East. vol. x. p. 555. 

(c) Ibid, vol.xii. p. 381. (rf) Esp. 70I.V. p. 79. 
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of inheritance, in reversion or remainder, calling upon 
the tenant to appear and shew cause, why he hath com- 
mitted the waste. If the defendant makes default, or 
does not appear on the day appointed, then the sheriff, 
with a jury of twelve men, is to go to the place alleged 
to be wasted, and there enquire of and view the waste 
committed, and assess damages. Upon which he is to 
make a return or report to the court, upon which report, 
the judgment is founded. But if the defendant does 
appear, and afterwards suffers judgment to go by default 
or upon a mMl dicit, it amounts to a confession of the 
waste, and the sheriff has then only to make enquiry as 
to the quantum of damages. When the waste, and 
amount of damages are then ascertained by verdict, con- 
cession, or inquiry of the sheriff, judgment is to Ije given 
jn pursuance of the statute of Gloucester, that the 
plaintiff shall recover the place so wasted, and treble 
the' amount of damages assessed by the^ sheriff ; for 
vi^hich purpose, he has immediately a writ bf seisin, (o) 

§ li. — Redress for waste may also be obtaitied and Writ of 
the injury prevented by a writ of estrepement. And ^ ^^^^ 
besides these, the counts of equity, upon a bill beiiig ex- 
hibited therein complaining of waste and dilapidation, 
will grant an injunction to stay the waste, until the de- 
fendant shall put in his answer. The court will there- 
upon make further ordet, according to circumstances, 
This mode is by far the best for preventing waste, (h) 

% III. — -Mr. Amos, the learned professor of Eng^lish An ordinance 

. . . . . . of the corpora- 

law, in the University of London, in the introduction don of London 

to his Treatise on the Law of Fixtures, says, *' that so 

many controversies arose within the city of London, in 

(a) See Co. 1st Inst. Tit. Waste, sparsini. 
(6) Bla. Com. part ii. iii. &c. 
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thl» fcnrteeiith ceiltiny^ ccmaeming property of ihi9 na- 
ture, and the committing of waste, that a particular 
ordinanc^'was enacted for the adjustment of Ihem^* Tlit 
following are the ancient records referred to ill' that 
work, which ' are extracted from Arnold's Chreniole, 
pages 137 and 138. 

The Ordynaunce of the Cite for Terutimt} of Houses, 
what thingis they shall not remeue att theyr departinge. 



■I 



Intrat' in libro cum littera G. folio clxxiiij; tem- 
pore Ade Bury tunc Majoris A** Reg5 Edwardi 
Tercij. xxxix. . . f 

^ .1- . . 
Obdinatum est quod si aliquis codicat tentm vel 

domes in civitate Londen vel in subbarbijs eiusdem 

civitatis tenendum ad terminum vite vel annorum vel 

de anno in annum vel de q'rterio in q'rteriu, si huius 

inteneus aliqua appencia seu alia asiamenta in huius- 

modi tentiu3 vel in domibus fecerit, eciam ad mereniu) 

dco^ tnto^ vel domes clauos ferios aut ligneos attachia- 

met nolicebit tali tenenti huiusmodi appecicia seu 

asiamenta in fine terminu vel aliquo alio tempore abra- 

dicare sed semper permanebut dno soli vt percelli 

eiusdem. 

A Confirmacion of the same Acte be the Mayre and 

Aldermen. 

Where as nowe of late amonge dyuers people was 
sprongen a mater of dowt vpon the most olde custume 
had & vsed in this cyte of L5don of suche thingis 
which by tenatis term of lyf or yens ben affixed vnto 
houses wythout speciall licence of the ownar of the 
soyle, whether they owe or remayne vnto the ownar of 
the soyle as percell of y® same or ellis wheder it shalbe 
lefuU vnto such tenauntis on thende of her terme, all 
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such thingis affix€d to remeue. Wherupon olde bokis 
seen^ and many recordia olde procossis aad iugem^ntia 
of the sayde cyte^ it was declared by the Mayre and 
th' Aldennen for an olde prescribed custum of the cyte 
aforesayde. That alle suche easmentis fixed ynto houses 
or to soile by suche tenement3 wythout special an4~ 
expresse lycence of the ownar of the soile. Yf they be 
affixed w* nayles of ime or of tree as pentises, glasse 
lockis benchis or ony suche other, or of eUis yf they 
bee affixed w* morter or lyme or of erther or ani other 
morter as forneis leedis candorus chemyneis corbels 
pauemettis or such other, or ellis yf plant} be roetid in 
the groud as vynes trees graffe stouk; trees of frute, &c. 
yt shal not be leeful vnto such tenauntis in y® ende of 
her terme or any other tyme therin nor any of them to 
put away moue or pluk vp in any wyse, but y* they 
shall alway remayne to the owner of the soyle as per- 
eels of y® same soyle or tenement. 
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Containeth a communication between a Farmer and a Sunreyor of Land : wherein 
is proved, that Surveyors of Manors and Lands are necessaiy, both for the Lord and 
Tenant, and in what manner Tenants ought to behave tiiemselvea towards their 
Lords, in respect of their tenures. 

The Secofnd Botii 

Is intreated between the Lard of a Manor, and a Surveyor, concerning the estate of 
a Manor, of the parts and profits thereunto belonging, and how the Lord of a Ma- 
nor ought to deal mth his tenants. 

The Tkird Book 

Containeth the manner and method of keeping a Court of Survey, and the articles 
to be enquired of, and the charge ; how to enter and enrd copies, leases and 
deeds, and how to take the plot of a Manor. 

The Fourth Book 
Sheweth the manner of the casting up of the quantities of Acres of all sorts of 
grounds by the scale and compass, with tables of computation for ease in ac- 
compting. 

The Fifth Book 

Sheweth the diilerent natures of grounds, and whereunto they may be best employed, 
how they may be bettered reformed and amended, fit for all Farmers ana Hus- 
bandmen. 

The Sixth Book 

Containeth a brief oon£Brence between a Purchaser of Land, and a Surveyor : 
wherein are some points necessary to b6 considered, of such as be able and willing 
to purchase land in fee simple, or by lease. 

WITH 

A Commentary, Notes and a Biographical Memoir of the Author, 
BY JAMES ELMES, M. R. L A, 

ARCHITECT AND 8URV£YOB. 
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Robert, Earl of Salisbury, Lord High Treasurer; Sir Julius 
Ceesar, Knt. Chancellor ; and Sir Laurence Tanfield, Lord Chief 
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